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A R T I C L E S

An Historical Look at Planning for 
the Federal Public Lands: Adding 
Marine Spatial Planning Offshore

by Robin Kundis Craig*

I. Introduction

The oceans are presumptively the federal government’s to 
manage, control, and regulate. The U.S. Supreme Court 
has made this point clear on numerous occasions,1 and the 
U.S. Congress itself has insisted upon it even when it gives 
states authority to manage various aspects of coastal marine 
resources. For example, in the Submerged Lands Act, Con-
gress largely returned control of the first three miles of the 
ocean to the coastal states, but it continued to reserve to 
itself authority over “the use, development, improvement, 
or control by or under the constitutional authority of the 
United States of said lands and waters for the purposes of 
navigation or flood control or the production of power 
. . . .”2 In the Coastal Zone Management Act, Congress 
insisted on federal approval of state Coastal Zone Manage-
ment Plans3 and left the Secretary of Commerce in charge 
of the National Estuarine Research Reserve System.4 The 
Magnuson-Stevens Fishery Conservation and Management 
Act explicitly recognizes the federal government’s sovereign 
right to regulate fisheries in the U.S. Exclusive Economic 
Zone (“EEZ,” the 200 miles of ocean surrounding the 
United States5).6

1. See, e.g., United States v. Maine, 420 U.S. 515, 524–26 (1975) (upholding the 
federal government’s paramount authority offshore despite Congress’s passage 
of the Submerged Lands Act).

2. 43 U.S.C. § 1311(d) (2012).
3. 16 U.S.C. §§ 1454, 1455(d) (2012).
4. Id. § 1461 (2012).
5. U.S. Comm’n on Ocean Policy, An Ocean Blueprint for the 21st Cen-

tury 274–75 (2004) [hereinafter 2004 USCOP Report].
6. 16 U.S.C. § 1811(a) (2012).

Legally (albeit not politically), there is nothing that pre-
vents the federal government from reasserting federal control 
over all of the 200-mile-wide band of ocean waters and con-
tinental shelf that the United States currently claims under 
customary international law. Even assuming the continued 
state control over the first three miles of coastal waters, how-
ever, the federal government retains exclusive control over an 
enormous swath of marine waters and submerged lands. As 
I have argued elsewhere, the continental shelf, in particular, 
should be considered federal public lands to the same degree 
as national parks, national forests, national monuments, and 
other federally-owned terrestrial lands.7

There is one critical management difference between the 
federal government’s offshore holdings and its terrestrial 
properties, however: a planning mandate. Almost all federal 
terrestrial holdings are now subject to some form of legal 
mandate that the relevant federal agencies plan for those 
lands’ management and use. Not so the oceans, despite the 
numerous and often conflicting uses that citizens and visitors 
make of these marine waters and submerged lands.8 While 
implementation of planning for the oceans has been compli-
cated by the multiply-fractured jurisdiction over its resources, 
there is no real debate scientifically or legally that the nation’s 
marine resources would benefit tremendously from a more 
rational management scheme, including planning.9

Even Congress understood this point in 2000, when it 
enacted the Oceans Act and instigated a now fourteen-year-
and-counting process of trying to more rationally and pro-
ductively manage the nation’s oceans. This process quickly 
embraced ecosystem-based management and marine spa-
tial planning as important and necessary goals. Neverthe-
less, given the National Ocean Council’s April 2013 final 

7. Robin Kundis Craig, Treating Offshore Submerged Lands as Public Lands: A 
Historical Perspective, 34 Pub. Land & Resources L. Rev. 51, 91–92 (2013).

8. Robin Kundis Craig, Ocean Governance for the 21st Century: Making Marine 
Zoning Climate Change Adaptable, 36 Harv. Envtl. L. Rev. 305, 309–13 
(2012); Robin Kundis Craig, Regulation of U.S. Marine Resources: An Overview 
of Current Complexity, 19 Nat. Resources & Env’t 3, 4–9 (2004).

9. 2004 USCOP Report, supra note 5, at 76–121; Pew Oceans Comm’n, 
America’s Living Oceans: Charting a Course for Sea Change 14, 21–24 
(2003) [hereinafter 2003 Pew Oceans Report].
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National Ocean Policy Implementation Plan, the future of 
both, especially marine spatial planning, has been thrown 
back into considerable doubt.

This Article begins by tracing, in Parts II and III respec-
tively, Congress’s motivations for requiring planning for two 
other kinds of federal public lands: lands managed by the 
Bureau of Land Management (“BLM”) and national forests. 
Part IV then examines the history of marine spatial plan-
ning in the United States, comparing that history and the 
drive toward marine spatial planning with the motivations 
behind requiring planning for BLM lands and National 
Forests. In the absence of further congressional legislation, 
presidential efforts to use marine spatial planning in the 
United States led to the most recent draft and final National 
Ocean Policy Implementation Plans. Part V actively com-
pares the two drafts, arguing that the final implementation 
plan has left marine spatial planning to the voluntary efforts 
of regional coalitions, a situation that is unlikely to produce 
comprehensive coordination in the management of U.S. 
marine resources. This Article concludes by renewing calls 
for congressional legislation on the subject, especially in light 
of increasing climate change impacts and ocean acidification.

II. Planning on Terrestrial Federal Public 
Lands: Bureau of Land Management 
Lands

BLM manages 245 million acres of surface land, more than 
any other federal agency.10 It also manages over 800 million 
acres of mineral estates under lands managed by other federal 
agencies, Native American tribes, states, and private land-
owners.11 The wide variety of types of lands that the BLM 
manages and their varying resources and uses help to explain 
why Congress made planning part of the agency’s manage-
ment mandate.

A. The Classification and Multiple Use Act

Congress first required the Department of the Interior and 
BLM to think about the lands BLM owned in a series of 
three statutes enacted in 1964, collectively known as the 
Classification and Multiple Use Act (“CMUA”).12 The first of 
these statutes stated Congress’s policy “that the public lands 
of the United States shall be (a)  retained and managed or 
(b)  disposed of, all in a manner to provide the maximum 
benefit for the general public.”13 Congress recognized that 
the United States had accumulated a variety of federally 
owned lands managed by many agencies and wanted a com-
prehensive review of what resources, exactly, the federal gov-

10. Mineral and Surface Acreage Managed by the BLM, Bureau Land Mgmt., 
http://www.blm.gov/wo/st/en/info/About_BLM/subsurface.html (last updat-
ed Oct. 13, 2011).

11. Id.
12. Pub. L. No. 88-606, 78 Stat. 982 (Sept. 19, 1964); Pub L. No. 88-607, 78 

Stat. 986 (Sept. 19, 1964); Pub. L. No. 88-608, 78 Stat. 988 (Sept. 19, 1964), 
collectively codified at 43 U.S.C. §§ 1411–1418 (expired 1970).

13. Pub. L. No. 88-606, § 1, 78 Stat. 982, 982 (Sept. 19, 1964).

ernment owned.14 As a result, it created the nineteen-member 
Public Land Law Review Commission15 to review and study 
federal law related to federal lands.16 The Commission was to 
report to Congress and the President by December 31, 1968, 
and ceased to exist six months after submitting its report.17

In the CMUA proper, Congress required BLM and the 
Department of the Interior to begin classifying their lands,18 
as “a sort of pre-planning procedure.”19 Specifically, the 
Department was to promulgate regulations to assess which 
lands the federal government should dispose of and which it 
should retain

in Federal ownership and manage for (1)  domestic live-
stock grazing, (2) fish and wildlife development and utili-
zation, (3) industrial development, (4) mineral production, 
(5)  occupancy, (6)  outdoor recreation, (7)  timber produc-
tion, (8) watershed protection, (9) wilderness preservation, 
or (10) preservation of public values that would be lost if the 
land passed from Federal ownership.20

The Secretary of the Interior was to develop and admin-
ister retained lands “for multiple use and sustained yield of 
the several products and services obtainable therefrom . . . .”21 
“Multiple use” management under the Act was

the management of various surface and subsurface resources 
so that they are utilized in the combination that will best 
meet the present and future needs of the American people; 
the most judicious use of the land for some or all of these 
resources or related services over areas large enough to pro-
vide sufficient latitude for periodic adjustments in use to 
conform to changing needs and conditions; the use of some 
land for less than all of the resources; and harmonious and 
coordinated management of the various resources, each with 
the other, without impairment of the productivity of the 
land, with consideration being given to the relative values of 
the various resources, and not necessarily the combination 
of uses that will give the greatest dollar return or the greatest 
unit output.22

“Sustained yield,” on the other hand, was “the achievement 
and maintenance of a high-level annual or regular periodic 
output of the various renewable resources of land without 
impairment of the productivity of the land.”23 Finally, at the 
time the Commission reported its recommendations, lands 
that the Secretary chose for disposal could be sold in accor-
dance with the third statute.24

14. Id. § 2, 78 Stat. at 982.
15. Id. § 3, 78 Stat. at 982–83.
16. Id. § 4(a), 78 Stat. at 983.
17. Id. § 4(b), 78 Stat. at 983.
18. Pub. L. No. 88-607, § 1, 78 Stat. 986, 986 (Sept. 19, 1964).
19. George Cameron Coggins, The Developing Law of Land Use Planning on the 

Federal Lands, 61 U. Colo. L. Rev. 307, 353 n.12 (1990) (“In 1964, Congress 
required the BLM to ‘classify’ its lands, a sort of pre-planning procedure.”).

20. Pub. L. No. 88-607, § 1(a), 78 Stat. at 986.
21. Id. § 3, 78 Stat. at 987.
22. Id. § 5(b), 78 Stat. at 987.
23. Id. § 5(c), 78 Stat. at 987.
24. Pub. L. No. 88-608, § 1, 78 Stat. 988, 988 (Sept. 19, 1964).
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B. The Public Land Law Commission’s Report and the 
Shift to a Planning Mandate

The Public Land Law Commission submitted its 360-page 
report, One Third of the Nation’s Land, to Congress and 
the President in June 1970,25 and the Commission dis-
solved soon thereafter. The Commission noted that “there 
are both known and unknown values” in the federal public 
lands,26 and it strongly recommended that Congress reverse 
the national policy of disposing of these lands.27 It also rec-
ommended a greater role for Congress in guiding the use of 
BLM-managed lands28; in particular, it suggested that Con-
gress enact “[s]tatutory goals and objectives [to act as] guide-
lines for land use planning under the general principle that 
within a specific unit, consideration should be given to all 
possible uses and the maximum number of compatible uses 
permitted.”29 Finally, the Commission recommended that 
authority to manage federal public lands be consolidated 
within one or a few federal agencies because the division of 
regulatory responsibility—regulatory fragmentation—“has 
led to differences, contradictions, and duplications in poli-
cies and programs,” creating regulatory burdens and citizen 
confusion.30 Indeed, the Commission identified over 3000 
laws affecting public lands, with many of those laws dupli-
cated or outdated.31

Planning, for the Commission, was primarily a way of 
effectuating congressional policies for the federal lands. Thus, 
“[t]he land use planning process determines how congres-
sional policies and programs will be translated into specific 
management actions for individual land units. In its broadest 
terms, planning is preparation for informed decisionmaking 
by the Executive.”32 Indeed, the Commission blamed inade-
quate land use planning for most of the problems on the fed-
eral public lands that led to its own creation, and it advocated 
land use planning at the national, regional, and local levels.33

While Congress had many reasons to reform the man-
agement of Federal public lands,34 the Commission’s 
report was a significant influence on Congress’s enactment 
of the Federal Land Policy and Management Act of 1976 
(“FLPMA”),35 which now operates as the BLM’s organic act. 
For example, Senator Henry M. Jackson reported during 

25. Pub. Land Law Review Comm’n, One Third of the Nation’s Land: A 
Report to the President and to the Congress (June 1970), available at 
http://leg.mt.gov/content/Committees/Interim/2013-2014/EQC/Meetings/
September-2013/one-third-of-nation.pdf.

26. Id. at x.
27. Id. at 1.
28. Id. at 2.
29. Id. at 3.
30. Id. at 6.
31. S. Rep. No. 94-583; H.R. Rep. No. 94-1163, at 1 (1976); 122 Cong. Rec. 

S1242–43 (daily ed. Feb. 25, 1975) (statement of Sen. Henry M. Jackson).
32. Id. at 41.
33. Id.
34. See George Cameron Coggins, The Law of Public Rangeland Management IV: 

FLPMA, PRIA, and the Multiple Use Mandate, 14 Envtl. L. 1, 3 (1983) (em-
phasizing the role of the National Environmental Policy Act (“NEPA”) and 
Natural Resources Defense Counsel v. Morton, 388 F. Supp. 829 (D.D.C. 1974) 
(ordering, in 1974, the BLM to prepare environmental impact statements on 
livestock grazing programs pursuant to the NEPA), in effectuating reform).

35. 43 U.S.C. §§ 1701–1782 (2012).

FLPMA’s enactment that Congress would be incorporating 
over 100 of the Commission’s 137 recommendations for the 
Federal public lands.36

Congressional testimony regarding and explaining the 
bills enacting FLPMA also reflects the historical shift in 
Federal land policy that the Commission emphasized, from 
disposal to retention and conservation. Specifically, FLP-
MA’s legislative history noted the historical progress of the 
Federal public lands, pivoting from the homestead legisla-
tion that spurred settlement and development of the pub-
lic lands—particularly in the West—in the nineteenth and 
early twentieth centuries, to an emerging preservation and 
conservation philosophy.37 Members of Congress, like the 
Commission, emphasized that many existing federal laws 
continued to reflect outdated federal policies favoring the 
disposal of Federal lands to local and private ownership.38 
Instead, FLPMA adopts the Commission’s recommendation 
that “future disposal should be of only those lands that will 
achieve maximum benefit for the general public in non-Fed-
eral ownership, while retaining in Federal ownership those 
whose values must be preserved so that they may be used and 
enjoyed by all Americans.”39

With this shift toward retention of the federal public lands, 
in Congress and in the Commission, came a need for more 
effective land management, including comprehensive plan-
ning. The Commission had concluded that BLM lacked a 
modern management mandate.40 Congress enacted FLPMA 
to provide this framework for management of the public 
lands, and it is to FLPMA itself that this Article now turns.

C. The Federal Land Policy and Management Act of 
1976

As noted, in 1976, Congress enacted FLPMA to imple-
ment many of the recommendations in the Public Land Law 
Review Commissions report.41 In general, FLPMA was an 
effort to modernize public lands law.42 Prior to Congress 
enacting FLPMA, BLM was the only major Federal land 
agency without a modern statutory mandate,43 and FLPMA 
also gave BLM enforcement authority, similar to that already 
possessed by the U.S. Park and Forest Services.44

FLPMA establishes several general policies that reflect 
the Commission’s recommendations. For example, under 
FLPMA, “the public lands [shall] be retained in Federal own-
ership, unless as a result of the land use planning procedure 
provided for in this Act, it is determined that disposal of a 

36. 122 Cong. Rec. S1242–43 (daily ed. Feb. 25, 1975) (statement of Sen. Henry 
M. Jackson).

37. Id.
38. Id. (“[T]he Bureau’s efforts have been impeded by its dependence on a vast 

number of outmoded public land laws which were enacted in earlier periods in 
American history when disposal and largely uncontrolled development of the 
public domain were the dominant themes.”).

39. Id.; see also Pub. Land Law Review Comm’n, supra note 25, at 1.
40. Pub. Land Law Review Comm’n, supra note 25, at 2–3.
41. S. Rep. No. 94-583, at 34–35 (Dec. 18, 1975).
42. H.R. Rep. No. 94-1163, at 2, 64 (May 16, 1976).
43. S. Rep. No. 94-583, at 34–35 (Dec. 18, 1975).
44. 122 Cong. Rec. S1242–43 (daily ed. Jan. 30, 1975) (statement of Sen. Henry 

M. Jackson).
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particular parcel will serve the national interest.”45 More spe-
cifically with respect to planning, FLPMA establishes that 
“the national interest will be best realized if the public lands 
and their resources are periodically and systematically inven-
toried and their present and future use is projected through 
a land use planning process coordinated with other Federal 
and State planning efforts.”46 Section 202 of the Act governs 
land-use planning.47

FLPMA continues the CMUA’s charge that BLM main-
tain an inventory of public lands and their resource.48 These 
inventories are the basis for the land-use planning.49 BLM 
is to develop and revise the plans with public involvement, 
including hearing and notice procedures as established by 
regulations.50 Section 202 also mandates that the BLM coor-
dinate planning with other planning programs in national 
forest and tribal lands.51

FLPMA lists nine criteria that BLM is to follow in the 
development and revision of land use plans. Specifically, 
“[i]n the development and revision of land use plans, the 
Secretary shall—”

(1) use and observe the principles of multiple use and sus-
tained yield set forth in this and other applicable law;

(2) use a systematic interdisciplinary approach to achieve 
integrated consideration of physical, biological, eco-
nomic, and other sciences;

(3) give priority to the designation and protection of areas 
of critical environmental concern;

(4) rely, to the extent it is available, on the inventory of the 
public lands, their resources, and other values;

(5) consider present and potential uses of the public lands;

(6) consider the relative scarcity of the values involved and 
the availability of alternative means (including recy-
cling) and sites for realization of those values;

(7) weigh long-term benefits to the public against short-
term benefits;

(8) provide for compliance with applicable pollution 
control laws, including State and Federal air, water, 
noise, or other pollution standards or implementa-
tion plans; and

(9) to the extent consistent with the laws governing the 
administration of the public lands, coordinate the land 
use inventory, planning, and management activities 
of or for such lands with the land use planning and 
management programs of other Federal departments 
and agencies and of the States and local governments 
within which the lands are located, including, but 

45. 43 U.S.C. § 1701(a) (2012).
46. Id. § 1701(b).
47. Id. § 1712 (2012).
48. Id. § 1711 (2012).
49. Id. § 1712(c)(4).
50. Id. §  1712(a), (f ); see also 43 C.F.R §  1610.2 (2014) (providing the re-

quired regulations).
51. 43 U.S.C. § 1712(b).

not limited to, the statewide outdoor recreation plans 
developed under the Act of September 3, 1964 (78 Stat. 
897), as amended [16 U.S.C.A. §§ 460l-4 et seq.], and 
of or for Indian tribes by, among other things, con-
sidering the policies of approved State and tribal land 
resource management programs. In implementing this 
directive, the Secretary shall, to the extent he finds 
practical, keep apprised of State, local, and tribal land 
use plans; assure that consideration is given to those 
State, local, and tribal plans that are germane in the 
development of land use plans for public lands; assist 
in resolving, to the extent practical, inconsistencies 
between Federal and non-Federal Government plans, 
and shall provide for meaningful public involvement 
of State and local government officials, both elected 
and appointed, in the development of land use pro-
grams, land use regulations, and land use decisions for 
public lands, including early public notice of proposed 
decisions which may have a significant impact on non-
Federal lands. Such officials in each State are autho-
rized to furnish advice to the Secretary with respect to 
the development and revision of land use plans, land 
use guidelines, land use rules, and land use regulations 
for the public lands within such State and with respect 
to such other land use matters as may be referred to 
them by him. Land use plans of the Secretary under 
this section shall be consistent with State and local 
plans to the maximum extent he finds consistent with 
Federal law and the purposes of this Act.52

BLM planning regulations are found in 43 C.F.R. §§ 1601.0–
1601.8, but they fail to flesh out or give greater guidance than 
statutory planning provisions of FLPMA.53

Admittedly, planning on BLM lands has been hampered 
by a lack of clear standards and statutory direction. FLPMA 
has been criticized for its open-ended approach to plan-
ning.54 Specifically, FLPMA fails to prescribe planning dead-
lines, details of what final land use plans should contain, and 
weights that should be ascribed to each planning criteria.55

Nevertheless, FLPMA clearly requires BLM to manage its 
lands under the principles of multiple use.56 FLPMA defines 
“multiple use” to be

the management of the public lands and their various 
resource values so that they are utilized in the combina-
tion that will best meet the present and future needs of the 
American people; making the most judicious use of the land 
for some or all of these resources or related services over 
areas large enough to provide sufficient latitude for periodic 
adjustments in use to conform to changing needs and condi-
tions; the use of some land for less than all of the resources; a 
combination of balanced and diverse resource uses that takes 

52. Id. § 1712(c).
53. See Coggins, supra note 19, at 321 (“BLM planning regulations are vague to 

the point of opaqueness.”).
54. Id. at 352.
55. Id. at 318 (emphasizing that the BLM’s planning efforts to date have been 

criticized as tardy, inconsistent, and generally inadequate).
56. 43 U.S.C. § 1712(c)(1).
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in charge of public lands management, and to reduce and 
simplify the laws applicable to BLM-managed lands. As will 
become clear in Part III, these considerations parallel the 
current status of the United States’ offshore territories.

III. Planning on Terrestrial Federal Public 
Lands: National Forests

Congress created the Bureau of Forestry within the U.S. 
Department of Agriculture in 1876, which became the U.S. 
Forest Service in 1911.61 As of 2012, the U.S. Forest Service 
managed 155 national forests, 20 national grasslands, and 
121 other types of units totaling almost 193 million acres of 
federal public lands.62 As with BLM, reforms to introduce 
planning for the national forests came in several stages.

A. Multiple-Use Sustained-Yield Act of 1960

While the Senate produced a National Plan for American 
Forestry in 1933,63 comprehensive management of, and 
planning for, the national forests was longer in coming. 
Multiple-use management and sustained-yield requirements, 
for example, entered the National Forest System through 
MUSYA.64 MUSYA established Congress’s policy “that the 
national forests are established and shall be administered for 
outdoor recreation, range, timber, watershed, and wildlife 
and fish purposes.”65

For purposes of MUSYA, “multiple use” means:

The management of all the various renewable surface 
resources of the national forests so that they are utilized in 
the combination that will best meet the needs of the Ameri-
can people; making the most judicious use of the land for 
some or all of these resources or related services over areas 
large enough to provide sufficient latitude for periodic 
adjustments in use to conform to changing needs and con-
ditions; that some land will be used for less than all of the 
resources; and harmonious and coordinated management of 
the various resources, each with the other, without impair-
ment of the productivity of the land, with consideration 
being given to the relative values of the various resources, 
and not necessarily the combination of uses that will give the 
greatest dollar return or the greatest unit output.66

“Sustained yield,” in turn, is defined as “the achievement and 
maintenance in perpetuity of a high-level annual or regu-

61. S. Rep. No. 93-686, at 2 (Feb. 18, 1974).
62. U.S. Forest Serv., U.S. Dep’t of Agric., Land Areas of the National 

Forest System 1 (Jan. 2013), available at http://www.fs.fed.us/land/staff/lar/
LAR2012/LAR_Book_FY2012_A4.pdf.

63. S. Rep. No. 93-686, at 2 (Feb. 18, 1974).
64. Id. at 2–3, 12 (referring to 16 U.S.C. §§ 528–531 (2012)).
65. 16 U.S.C. § 528. More specifically,

The Secretary of Agriculture is authorized and directed to develop and 
administer the renewable surface resources of the national forests for 
multiple use and sustained yield of the several products and services 
obtained therefrom. In the administration of the national forests due 
consideration shall be given to the relative values of the various re-
sources in particular areas.

 Id. § 529.
66. Id. § 531(a).

into account the long-term needs of future generations for 
renewable and nonrenewable resources, including, but not 
limited to, recreation, range, timber, minerals, watershed, 
wildlife and fish, and natural scenic, scientific and histori-
cal values; and harmonious and coordinated management 
of the various resources without permanent impairment of 
the productivity of the land and the quality of the environ-
ment with consideration being given to the relative values of 
the resources and not necessarily to the combination of uses 
that will give the greatest economic return or the greatest 
unit output.57

This definition is substantially similar to the definition 
accorded to multiple use in the Multiple-Use Sustained-Yield 
Act of 1960 (“MUSYA”).58 In interpreting FLPMA’s multi-
use mandate, courts have held that not all resource uses on 
a given parcel of land need be permitted and have generally 
deferred to the BLM’s discretion.59 Commentators have also 
noted the lack of direction and ascertainable standards in 
FLPMA’s multiple-use mandate.60

Thus, as several commentators have noted, BLM planning 
could certainly be improved. For purposes of this Article, 
however, the importance of BLM’s history is that Congress 
implemented a planning requirement to reify a change in 
federal lands priorities, to reduce the number of agencies 

57. Id. § 1702(c).
58. 16 U.S.C. §§ 528–531 (2012).
59. See, e.g., Pub. Lands Council v. Babbitt, 167 F.3d 1287, 1305 (10th Cir. 1999), 

aff’d, 529 U.S. 728 (2000) (“[T]he multiple-use and sustained-yield manage-
ment is central to FLPMA and requires that the Secretary have considerable 
administrative flexibility.”); Headwaters, Inc. v. BLM, 914 F.2d 1174, 1182 
(9th Cir. 1990) (“[T]he BLM need not permit all resource uses on a given 
parcel of land.”) (citing Rocky Mountain Oil & Gas Ass’n v. Watt, 696 F.2d 
734, 738 (10th Cir. 1982)); Rocky Mountain Oil & Gas Ass’n v. Watt, 696 
F.2d 734, 738 (10th Cir. 1982) (“The FLPMA requires [BLM] to recognize 
competing values. To accomplish this legislative directive within a finite land 
base . . . Congress provided that the BLM should manage the public lands by 
using the Act’s procedures in a dynamic, evolving manner to accommodate 
these competing demands.”); Utah v. Andrus, 486 F. Supp. 995, 1003 (D. 
Utah 1979) (“[A]ll the competing demands reflected in FLPMA were focused 
on one particular piece of public land, in many instances only one set of de-
mands could be satisfied. A parcel of land cannot both be preserved in its 
natural character and mined. Thus, it would be impossible for BLM to carry 
out the purposes of the [FLPMA] if each particular management decision were 
evaluated separately. It is only by looking at the overall use of the public lands 
that one can accurately assess whether or not BLM is carrying out the broad 
purposes of the statute.”).

60. See Robert B. Keiter, Public Lands and Law Reform: Putting Theory, Policy, and 
Practice in Perspective, 2005 Utah L. Rev. 1127, 1188 (2005) (“We simply lack 
a national consensus on management priorities for the public lands, particu-
larly on the multiple-use lands.”); Coggins, supra note 19, at 323 (“[C]ourts 
are currently unwilling to undertake this task.”); Coggins, supra note 34, at 34 
(“Courts and lawyers have largely ignored multiple use, sustained yield law. 
. . . The conventional wisdom holds that multiple use statutes are little more 
than slogans or platitudes. Many managers and a few theorists contend that 
multiple use authority is only an invitation to make wise, balanced decisions 
unfettered by legal rules or standards. The lack of standards, in turn, means 
that judicial review of multiple use decisions is impossible because there is no 
yardstick against which to measure such decisions for illegality, arbitrariness, 
or abuse of discretion.”); Note, Managing Federal Lands: Replacing the Multiple 
Use System, 82 Yale L.J. 787, 793 (1973) (“Under the broad delegations of the 
multiple use acts, courts are hesitant to overrule land agency decisions. A plain-
tiff challenging such a decision would have to show abuse of discretion or a 
total failure to consider ‘the relative values of the various resources’ involved.”); 
3 Pub. Nat. Resources L. § 30:6 (2d ed.) (“The reality nevertheless is that 
the congressional ideal of multiple use, sustained yield management seldom 
occurs in practice.”).



6 JOURNAL OF ENERGY & ENVIRONMENTAL LAW Winter 2015

lar periodic output of the various renewable resources of the 
national forests without impairment of the productivity of 
the land.”67

The U.S. House of Representatives Report on the legisla-
tion that became MUSYA offered four reasons for enacting 
the statute:

(1) there should be a statutory directive to administer the 
national forests under sustained yield; (2) there should be a 
similar directive to administer the national forests for mul-
tiple use; (3) all the renewable surface resources for which 
the national forests are established and shall be adminis-
tered should be named in a single statute; and (4)  enact-
ment would help to implement the program for the national 
forests sent to the Congress in March of 1959, and unani-
mously approved by this committee by a resolution adopted 
August 4, 1959.68

The House also stressed, however, that the bill required coop-
eration with states, was not intended to affect state authority 
to manage fish and wildlife, and would not affect mining 
rights.69 Nevertheless, the legislation was intended to add 
flexibility to how national forests were managed, because the 
multiple-use mandate meant that “all of these resources in 
general are entitled to equal consideration,” with priorities 
varying locality by locality and case by case.70

B. Forest and Rangeland Renewable Resources 
Planning Act of 1974

Congress continued to refine the planning requirements 
for the national forests through the Forest and Rangeland 
Renewable Resources Planning Act of 1974 (“FRRRPA”).71 
Beginning in July 1973, and prompted by the executive 
branch’s restructuring of the U.S. Forest Service, both houses 
of Congress introduced legislation finding, in various formu-
lations, that “comprehensive planning is needed to secure the 
greatest net public benefit from the National Forest System 
. . . .”72 In explaining the bill—then titled the Forest and 
Rangeland Environmental Management Act of 1974—that 
became the Act, the Senate Committee on Agriculture and 
Forestry emphasized the importance of the federal govern-
ment’s role in the nation’s forests, noting that,

While nearly all of our farm land is privately owned, a size-
able portion of the Nation’s forest and rangeland is held 
by the national government. This places on the Federal 
establishment a substantial role as a land manager, along 

67. Id. § 531(b).
68. H.R. Rep. No. 86-1551 (1960), reprinted in 1960 U.S.C.C.A.N. 2377, 2378.
69. Id. at 2377–78.
70. Id. at 2379.
71. 16 U.S.C. §§ 1600–1614 (2012).
72. S. 2296, 93rd Cong., § 2(e) (1st Sess. 1976); see also H.R. 11320, 93rd Cong., 

§ 2(g) (1st Sess. 1973) (noting that “comprehensive inventories and planning 
are needed to secure the greatest net public benefit from Forest Service cooper-
ative programs, research, and National Forest System management.”); S. 2296 
(amended), 93rd Cong., § 2(g) (1st Sess. 1973) (also emphasizing the need for 
comprehensive inventories and planning); H.R. 11866, 93rd Cong., § 2(g) 
(1st Sess. 1973) (again emphasizing the need for comprehensive inventories 
and planning).

with an important function as a catalyst to provide for sen-
sible husbandry of private lands, insofar as this meets the 
national interest.73

It concluded, moreover, that “[t]he Federal role could be met 
most effectively by having a comprehensive Assessment of the 
range and forest land renewable resources which would be 
the basis for a Program. This Program would be presented by 
the Executive, reviewed in the Congress with public partici-
pation, and used as a guide to the formulation of budgets for 
a reasonable period ahead.”74

Under the proposed Act, National Forest System Resource 
Plans would become the basis of a National Forest Renewal 
Resource Program.75 Planners would be required to coordi-
nate with state and local governments as well as other federal 
agencies, and “such plans shall use a systematic interdisciplin-
ary approach to achieve integrated consideration of physical, 
biological, economic and other sciences . . . to assure that a 
balanced, comprehensive methodology will be employed.”76

Parallel legislation from the House of Representatives was 
similar in structure, but the House Committee on Agricul-
ture emphasized the need for long-term planning for both 
budgetary and transparency reasons:

H.R. 15283 is landmark forestry legislation. Under the bill 
the Forest Service would be required by statute to engage in 
long term planning. Until now the Congress has had inad-
equate and incomplete information about which to make 
annual appropriation decisions for Federal forestry efforts. 
In the absence of a long-term program for the National 
Forests, the Congress could only determine the cumulative 
effect of annual budget and appropriation decisions after 
the fact.77

Moreover, “[b]oth the Congress and the Executive will have 
the tools now to develop sound plans and policies for the 
future of forests and related resources. And the public will 
also, for the first time, have the opportunity to view the total 
forest resource situation and the outlook for the future.”78 
Finally, “[t]he need for legislation to provide a long-term per-
spective on the Nation’s forest and related resources has been 
recognized by conservation groups as well as commodity 
users of the National Forests.”79

In reconciling the two bills, the Conference Committee 
rejected the Senate’s emphasis on “land and resource use 
plans” in favor of the House’s emphasis on management, 
and the resulting legislation thus refers to “land and resource 
management plans.”80 However, it preferred the Senate’s con-
sultation requirement, requiring that the U.S. Forest Service 
coordinate with state and local planning efforts and with 
other federal agencies.81

73. S. Rep. No. 93-686, at 3 (1974).
74. Id. at 5.
75. Id. at 10–11, 12.
76. Id. at 12.
77. H.R. Rep. No. 93-1163, at 5 (1974) (Conf. Rep.).
78. Id.
79. Id.
80. H.R. Rep. No. 93-1226, at 9 (1974) (Conf. Rep.).
81. Id.
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As enacted, the FRRRPA first required the U.S. For-
est Service to engage in national assessments of renewable 
resources. Specifically,

The Assessment shall be prepared not later than December 
31, 1975, and shall be updated during 1979 and each tenth 
year thereafter, and shall include but not be limited to—

(1) an analysis of present and anticipated uses, demand 
for, and supply of the renewable resources, with con-
sideration of the international resource situation, and 
an emphasis of pertinent supply and demand and price 
relationship trends;

(2) an inventory, based on information developed by the 
Forest Service and other Federal agencies, of present 
and potential renewable resources, and an evaluation of 
opportunities for improving their yield of tangible and 
intangible goods and services, together with estimates 
of investment costs and direct and indirect returns to 
the Federal Government;

(3) a description of Forest Service programs and respon-
sibilities in research, cooperative programs and 
management of the National Forest System, their inter-
relationships, and the relationship of these programs 
and responsibilities to public and private activities; and

(4) a discussion of important policy considerations, laws, 
regulations, and other factors expected to influence and 
affect significantly the use, ownership, and manage-
ment of forest, range, and other associated lands.82

In addition, the U.S. Forest Service had to prepare and 
transmit to the President a Renewable Resource Program. 
By statute, “[t]he Program shall include, but not be lim-
ited to—”

(1) an inventory of specific needs and opportunities for 
both public and private program investments. The 
inventory shall differentiate between activities which 
are of a capital nature and those which are of an opera-
tional nature;

(2) specific identification of Program outputs, results 
anticipated, and benefits associated with investments 
in such a manner that the anticipated costs can be 
directly compared with the total related benefits and 
direct and indirect returns to the Federal Government;

(3) a discussion of priorities for accomplishment of inven-
toried Program opportunities, with specified costs, 
outputs, results, and benefits; and

(4) a detailed study of personnel requirements as needed 
to satisfy existing and ongoing programs.83

As a part of this Program, moreover, “the Secretary of Agri-
culture shall develop, maintain, and, as appropriate, revise 
land and resource management plans for units of the National 

82. Pub. L. No. 93-378, § 2(a), 88 Stat. 476, 476 (Aug. 17, 1974).
83. Id. § 3, 88 Stat. at 477.

Forest System, coordinated with the land and resource man-
agement planning processes of State and local governments 
and other Federal agencies.”84 In developing these plans, “the 
Secretary shall use a systematic interdisciplinary approach to 
achieve integrated consideration of physical, biological, eco-
nomic, and other sciences.”85 Presentation of the bill for pas-
sage by the House of Representatives emphasized the fact that 
the legislation introduced more long-range planning for the 
national forests and opined that “[e]nactment of this measure 
will mark the beginning of a new era of maturity in the devel-
opment and management of these great resources.”86 Propo-
nents in the Senate, similarly, argued that “[w]e must think 
of these resources in the long term and plan for the future 
accordingly so that change is orderly.”87

C. National Forest Management Act of 1976

Congress enacted the National Forest Management Act 
(“NFMA”)88 in 1976 to improve the U.S. Forest Service’s 
management of the nation’s national forests. Specifically, the 
Act amended the FRRRPA to better balance timber produc-
tion in the national forests with protection of environmental 
values,89 with Congress finding that

to serve the national interest, the renewable resource pro-
gram must be based on a comprehensive assessment of 
present and anticipated uses, demand for, and supply of 
renewable resources from the Nation’s public and private 
forests and rangelands, through analysis of environmental 
and economic impacts, coordination of multiple use and 
sustained yield opportunities as provided in the Multiple-
Use Sustained-Yield Act of 1960 (74 Stat. 215; 16 U.S.C. 
§ 528–531), and public participation in the development of 
the program . . . .90

Coming out of conference committee, the new Act required 
the U.S. Forest Service to engage in rulemaking within two 
years to incorporate the principles of MUSYA into land man-
agement plans for the national forests.91 It also required the 
Secretary of Agriculture to attempt to have such plans in 
place for all forests in the system by September 30, 1985, and 
to report to Congress on its progress.92

The NFMA establishes both substantive and procedural 
requirements governing the development of individual for-
est plans.93 The NFMA requires the U.S. Forest Service to 
develop and maintain comprehensive Land Resource Man-
agement Plans, often referred to as forest plans, for every 
national forest or grassland under its management.94 The 

84. Id. § 5(a), 88 Stat. at 477.
85. Id. § 5(b), 88 Stat. at 477.
86. 120 Cong. Rec. H5716, H5717 (daily ed. Aug. 1, 1974).
87. 120 Cong. Rec. S14174, S14175 (daily ed. August 2, 1974).
88. 16 U.S.C. §§ 1600–1614 (2012).
89. 122 Cong. Rec. H10366, H10366–68 (daily ed. Sept. 17, 1976).
90. Pub. L. No. 94-588, § 2, 90 Stat. 2949, 2949 (Oct. 22, 1976).
91. S. Rep. No. 94-1335, at 22 (Sept. 29, 1976).
92. Id. at 23–25.
93. See 16 U.S.C. § 1604.
94. Planning Rule 101, U.S. Forest Service, http://www.fs.usda.gov/main/plan-

ningrule/history (last visited Jan. 17, 2014); see also 16 U.S.C. § 1604(g).
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process of developing and revising forest plans is outlined in 
planning regulations promulgated by the U.S. Forest Service 
and often referred to as planning rules.95 These regulations 
must comply with MUSYA,96 which provides that “national 
forests are established and shall be administered for out-
door recreation, range, timber, watershed, and wildlife and 
fish purposes.”97 Under the NFMA, forest plans are to be 
reviewed and revised if necessary at least every fifteen years.98

This forest-planning framework under the NFMA is 
accomplished through a three-tiered regulatory system for 
forest management at the national, regional, and local level. 
At the national level, the U.S. Forest Service promulgates 
the planning rules used to develop and revise the land and 
resource management plans or forest plans. These forest 
plans are developed and adopted at the regional level and 
“operate like zoning ordinances” but do not compel specific 
actions.99 Instead, forest managers institute specific action 
through site-specific plans at the local level, which “must be 
consistent with both sets of higher-level rules.”100

The U.S. Forest Service adopted its first major forest plan-
ning rule in 1982.101 Forest managers used the 1982 plan-
ning rule procedures to develop all of the forest plans that 
have been completed. The U.S. Forest Service has made sev-
eral attempts to revise the 1982 rule. Notices of advanced 
rulemaking were issued in 1991, and the U.S. Forest Service 
proposed (but never adopted) rules in 1995 and 1999. Fur-
ther attempts in 2000, 2002, 2005, and 2008 were met with 
expansive litigation, with federal courts rejecting attempts 
to revise the planning rule, and reinstating the 2000 rule 
transition provisions (that followed the 1982 forest plan revi-
sion procedures). Most recently, a new planning rule became 
effective in 2012. The 2012 planning rule is currently being 
challenged in court.102

D. Congress’s Motivations for Requiring Planning in 
the National Forests

Congress instituted comprehensive forest planning largely to 
manage renewable resources on forest lands. Prior to adop-
tion of the NFMA, forest lands were governed through a 
hodgepodge of seven statutes, including the Creative Act 
of 1891; the Organic Administration Act of 1897,103 which 
imposed a broad mandate “to improve and protect the forest 
within the reservation, or . . . securing favorable conditions 
of water flows, and to furnish a continuous supply of timber 
for the use and necessities of citizens of the United States”; a 

95. Planning Rule 101, supra note 94.
96. 16 U.S.C. §§ 528–531 (2012).
97. Id. § 528.
98. John Rupe, Reg’l Planner, U.S. Forest Serv., Land Management Plan-

ning 101 (2009) (Forest Service White Paper).
99. Citizens for Better Forestry v. U.S. Dep’t of Agric., 341 F.3d 961, 966 (9th Cir. 

2003).
100. 16 U.S.C. § 1604(i) (2012).
101. National Forest System Land and Resource Management Planning, 47 Fed. 

Reg. 43,026 (Sept. 30, 1982) (codified as 36 C.F.R. pt. 219 (2014)).
102. Fed. Forest Res. Coal. v. Vilsack, No. 1:2012cv01333 (D.D.C. filed Aug. 13, 

2012).
103. Act of June 4, 1897, ch. 2, 30 Stat. 11, 34–36 (codified as amended at 16 

U.S.C. §§ 473–482, 551 (2012)).

1908 Act dealing with payments to counties; the Weeks Act 
of 1911; the 1930 Knutson-Vanderberg Act; the MUSYA104; 
the National Forest Roads and Trails Act of 1964; the Wil-
derness Act of 1964; and the FRRRPA.105

Litigation occurring before the NFMA underscored the 
inadequacies of these pieces of legislation. In West Virginia 
Division of the Izaak Walton League of America v. Butz,106 the 
U.S. Court of Appeals for the Fourth Circuit (“Fourth Cir-
cuit”) interpreted the Organic Act of 1897 to restrict timber 
sales in the Monongahela National Forest, allowing sales only 
of dead, mature, or large trees.107 Other courts followed the 
Fourth Circuit’s interpretation and applied the same stan-
dard to enjoin timber harvesting in other federal forests.108

Congress enacted the NFMA, at least in part, in response 
to this decision.109 The NMFA’s legislative history notes both 
the economic and environmental impact if timber harvesting 
was limited by judicial decisions across the country.110 Indeed, 
Congress estimated that the decisions would limit timber har-
vesting to ten to fifty percent of previous outputs,111 causing 
widespread economic impact and affecting the housing mar-
ket, consumer confidence, local and national labor markets, 
and gross domestic product.112 Environmentally, strict inter-
pretation of the Organic Act of 1897 would prohibit commer-
cial thinning and environmental restoration projects.113

Planning was also intended to allow the U.S. Forest Service 
to tailor management to the particular values of and demands 
each National Forest. For example, in enacting the NFMA, 
Congress concluded that because the national forests encom-
pass ecologically diverse areas, detailed nationwide manage-
ment prescriptions would be inappropriate.114 Commentators 
also credit the expansion of ecological sciences and rise of pub-
lic consciousness in 1960s and 1970s as catalysts for Congress 
to enact comprehensive planning requirements.115

Criticisms of the U.S. Forest Service’s planning under the 
NFMA are similar to criticisms of BLM planning. For exam-
ple, the NFMA contains no indication for how the U.S. For-
est Service should institute MUSYA with regard to NFMA’s 

104. 16 U.S.C. § 1604(e)(1).
105. 122 Cong. Rec. 27604 (Aug. 25, 1976).
106. 522 F.2d 945 (4th Cir. 1975).
107. Id. at 947–48.
108. E.g., Zieske v. Butz, 406 F. Supp. 258, 259 (D. Alaska 1975) (stopping timber 

harvesting in the Tongass Forest).
109. Martin Nie, Governing the Tongass: National Forest Conflict and Political Deci-

sion Making, 36 Envtl. L. 385, 394 (2006) (“These cases triggered what would 
eventually become the National Forest Management Act of 1976 (NFMA).”); 
S. Rep. No. 94-893, at 8–9 (1976), reprinted in 1976 U.S.C.C.A.N. 6662, 
6669.

110. S. Rep. No. 94-893, at 8-9, reprinted in 1976 U.S.C.C.A.N. 6662, 6669 (May 
14, 1976).

111. Id. at 10, 1976 U.S.C.C.A.N. at 6671.
112. Id.
113. Id.
114. Id. at 14–15, 1976 U.S.C.C.A.N. at 6674.
115. Scott W. Hardt, Federal Land Management in the Twenty-First Century: From 

Wise Use to Wise Stewardship, 18 Harv. Envtl. L. Rev. 345, 370 (1994) 
(“Throughout the 1960s and 1970s, as the science of ecology blossomed, pub-
lic concern for environmental protection grew to unprecedented levels. With 
the new information provided by ecologists and other environmental scien-
tists, there was increasing public consensus that economic development in this 
country was occurring at a significant environmental cost. In response, there 
arose broad-based public support for federal legislation to protect environmen-
tal values.”).



Winter 2015 AN HISTORICAL LOOK AT PLANNING FOR THE FEDERAL PUBLIC LANDS 9

planning function. The legislative history of the NFMA shows 
that Congress intentionally elected to avoid prescribing any 
particular forest management practices or resource priorities, 
instead leaving such decisions to the U.S. Forest Service.116

Thus, as was true for BLM, the U.S. Forest Service has 
substantial discretion in deciding how to balance multiple 
resource use on its lands through the planning process.117 
Courts considering violations to the NFMA’s multi-use man-
date have almost always deferred to the agency, unless the 
agency has acted arbitrarily or capriciously.118

Again, however, for purposes of this Article, the importance 
is the historical context in which Congress imposed plan-
ning requirements on the U.S. Forest Service. As with BLM-
managed lands, Congress prioritized uses (timber harvest) 
that outdated statutes were undermining while simultane-
ously streamlining the management of lands that had previ-
ously been subject to multiple statutory mandates. Again, the 
United States’ offshore lands currently suffer from the same 
deficiencies that prompted planning mandates on land.

IV. Marine Spatial Planning’s Long Saga in 
the United States

The United States controls the largest EEZ in the world, 
“extending 200 nautical miles offshore,” “spanning over 

116. See Senate Comm. on Agric., Nutrition, and Forestry, 96th Cong., 1st 
Sess., Compilation of the Forest and Range Renewable Resource Act 
of 1974, at 671 (Comm. Print 1979) (“[I]f we are locked into an inflexible 
guideline by prescription from the Congress, then we are not allowing the for-
est professionals to practice forestry in the forests.”) (remarks of Rep. Symms).

117. See 16 U.S.C. § 529 (2012) (directing the U.S. Forest Service to administer 
forest lands for multiple-uses and sustained-yield).

118. Lands Council v. McNair, 537 F.3d 981, 990–93 (9th Cir. 2008) (observ-
ing the court’s “reluctance to require an agency to show us, by any particular 
means, that it has met the requirements of the NFMA every time it proposes 
action . . . . Were we to grant less deference to the agency, we would be ignor-
ing the [Administrative Procedure Act’s] arbitrary and capricious standard of 
review . . . . Instead, our proper role is simply to ensure that the Forest Service 
made no ‘clear error of judgment’ that would render its action ‘arbitrary and 
capricious.’”); Citizens’ Comm. to Save Our Canyons v. Krueger, 513 F.3d 
1169, 1176–77 (10th Cir. 2008) (“While ‘multiple use’ is defined, there is 
no indication as to the weight to be assigned to each value, and the proper 
mix of uses within an area is left to the discretion of the Forest Service.”); 
Perkins v. Bergland, 608 F.2d 803, 806 (9th Cir. 1979) (quoting Strickland v. 
Morton, 519 F.2d 467, 469 (9th Cir. 1975) (“[M]ultiple-use mandates such 
as the language of § 1604(e) ‘breathes discretion at every pore.’”)); Cal. For-
estry Ass’n v. Bosworth, 2008 WL 4370074, at *7 (E.D. Cal. Sept. 24, 2008) 
(“Consistent with the provisions of MUSYA which, as indicated above, are also 
incorporated within the statutory and regulatory scheme of the NFMA, . . . 
the Forest Service has broad discretion to determine the combination of uses 
that best promotes forest health.”) (citing Perkins, 608 F.2d at 806–07; Sierra 
Club v. Marita, 843 F. Supp. 1526, 1540 (E.D. Wis. 1994)); Sierra Nev. Forest 
Prot. Campaign v. Rey, 573 F. Supp. 2d 1316, 1330–31 (E.D. Cal. 2008), aff’d 
in part, rev’d in part and remanded sub nom Sierra Forest Legacy v. Sherman, 
646 F.3d 1161 (9th Cir. 2011); Nickell v. Lisowsky, 2006 WL 2570334, at 
*11 (W.D. Ky. Aug. 31, 2006) (“Though the language of the statute does not 
clearly express whether or not the Forest Service should use their discretion 
for each and every project when including the listed the factors, the goals of 
the Project, as noted by the Defendants, do in fact go not only to timber, but 
also support other goals for LBL including wildlife through habitat support, 
environmental education and gaming. Accordingly, the Defendants did not 
violate NFMA by not focusing on recreation.”); Sierra Club v. Hardin, 325 F. 
Supp. 99, 123 (D. Alaska 1971) (“Congress has given no indication as to the 
weight to be assigned each value and it must be assumed that the decision as to 
the proper mix of uses within any particular area is left to the sound discretion 
and expertise of the Forest Service.”).

13,000 miles of coastline and containing 3.4 million square 
nautical miles of ocean—larger than the combined land 
area of all fifty states.”119 “[I]n 2000, ocean-related activi-
ties directly contributed more than $117 billion to Ameri-
can prosperity and supported well over two million jobs.”120 
When the contributions of coastal watershed counties are 
added, those numbers swell to $4.5 trillion and about sixty 
million jobs.121 The federal government directly manages 
1.7 billion acres of the submerged Outer Continental Shelf, 
mostly for oil and gas development, over which there are 
about 8000 active oil and gas leases covering 36 million acres 
of submerged lands.122

These are substantial federal holdings—much bigger than 
either BLM lands or U.S. Forest Service lands or, indeed, 
the entire terrestrial United States. Moreover, both the off-
shore lands and waters are subject to multiple and poten-
tially conflicting uses, such as shipping, offshore energy 
development, communications cables, fishing, habitat, and 
recreation. Nevertheless, Congress has never mandated 
planning for these waters or the lands beneath them, despite 
the fact that management of ocean resources would benefit 
tremendously from a new approach. This part reviews the 
deficiencies in U.S. ocean policy, the Oceans Act of 2000, 
and efforts to implement marine spatial planning during the 
Obama Administration.

A. Basic Deficiencies in Marine Law and Policy in the 
United States

Calls for offshore marine planning generally seek to improve 
the fractured state of U.S. marine regulation and hence to 
better prioritize and coordinate the multiple uses that Ameri-
cans make of their EEZ and the lands submerged beneath 
it—the Outer Continental Shelf. As the U.S. Commission 
on Ocean Policy recognized in 2004, “[a]t the federal level, 
eleven of fifteen cabinet-level departments and four inde-
pendent agencies play important roles in the development of 
ocean and coastal policy.”123 They are joined by twenty-three 
states that have an ocean coast and eight states that border 
the Great Lakes, which U.S. law generally treats as oceans,124 
and each of these coastal states similarly divides regulatory 
authority among various state agencies and municipalities. 
The sheer plethora of regulatory entities suggests that ocean 
governance is cacophony rather than harmony.

As one example of the current regulatory fragmentation, 
U.S. law arbitrarily fragments marine resources geographi-
cally and ignores ecosystem connections. Part of this geo-
graphic fragmentation reflects international law, which 
recognizes several zones in the ocean and gives coastal 

119. 2004 USCOP Report, supra note 5, at iii (“A square nautical mile is equal to 
1.3 square miles.”).

120. Id. at 2.
121. Id.
122. Bureau of Ocean Energy Mgmt., Oil and Gas Leasing on the Outer 

Continental Shelf 2 (2013), available at http://www.boem.gov/upload-
edFiles/BOEM/Oil_and_Gas_Energy_Program/Leasing/5BOEMRE_Leas-
ing101.pdf.

123. 2004 USCOP Report, supra note 5, at 5.
124. Id. at iii.
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nations varying degrees of regulatory authority over those 
zones. The 1982 United Nations Convention on the Law of 
the Sea (“UNCLOS III”), which came into force in 1994, 
establishes several zones of national regulatory control over 
the sea. The twelve nautical miles of ocean closest to shore 
are a coastal nation’s territorial sea, where the coastal nation 
exercises sovereign control over the waters, the airspace, the 
seabed, and the subsoil.125 The next twelve nautical miles are 
the contiguous zone, a zone of extended enforcement juris-
diction to aid nations in regulating activities in the territorial 
sea,126 such as when fishing vessels violate the law within the 
territorial sea and then try to escape seaward. UNCLOS III’s 
most important jurisdictional innovation is the EEZ, which 
extends out to 200 nautical miles from shore, the coastal 
nation has “sovereign rights for the purpose of exploring and 
exploiting, conserving and managing the natural resources, 
whether living or non-living,” in the waters, seabed, and sub-
soil.127 In addition, the coastal nation has jurisdiction over 
research and conservation in the EEZ and the right to explore 
and exploit the EEZ economically.128 Finally, UNCLOS III 
gives signatory nations “the exclusive right to authorize and 
regulate drilling on the continental shelf for all purposes,”129 
although other nations can lay cables and pipes over the con-
tinental shelf.130

The United States has not ratified UNCLOS III.131 How-
ever, in 1983, President Reagan proclaimed a 200-nauti-
cal-mile EEZ for the United States for all purposes.132 Five 
years later, he proclaimed a twelve-nautical-mile territorial 
sea for the United States.133 President Clinton extended the 
contiguous zone to twenty-four miles in 1999.134 As a result, 
the United States has more or less adopted the UNCLOS 
III scheme of geographic division in ocean regulation, and 

125. United Nations Convention on the Law of the Sea, art. 2.1, 2.2, 3, Dec. 10, 
1982, 1833 U.N.T.S. 397.

126. Id. at art. 33.
127. Id. at art. 56.1, 57.
128. Id. at art. 56.1.
129. Id at art. 81.
130. Id. at art. 79.1.
131. Over the last two decades, various entities have recurrently advocated that the 

United States finally ratify UNCLOS III, including the U.S. Commission on 
Ocean Policy. See U.S. Comm’n on Ocean Policy, Resolution on United 
Nations Law of the Sea Convention (Nov. 14, 2001), available at http://
oceancommission.gov/documents/los_resolution.pdf; Brett Wagner & Philip 
Lofrumento, It’s Time for the United States to Ratify the Law of the Sea Treaty, 
Salt Lake Trib., Sept. 19, 1999, at AA6; John H. Dalton, Ratify the Law of 
the Sea Treaty, Portland Oregonian, July 20, 1998, at B7; George Galdorsi, 
Time to Ratify the Law of the Sea Treaty, Christian Sci. Monitor, Apr. 5, 
1996, at 19; Carl Hartman, U.S. Military Wants Law of the Sea Ratified, As-
sociated Press, June 30, 1995; Press Release, Senator Claiborne Pell, United 
States Ratification of the Law of the Sea Convention Will Enhance Our Na-
tional Security Interests (June 28, 1995); Press Release, Senator Claiborne Pell, 
Ratification of the United Nations Convention on the Law of the Sea Will Pro-
mote the Economic Interests of the United States (May 16, 1995); Editorial, 
Time to Ratify the Law of the Sea, St. Louis Post-Dispatch, Aug. 19, 1994, 
at 6C. However, the United States still has not ratified the treaty. United Na-
tions, Status of the United Nations Convention on the Law of the 
Sea 10 (2002), available at http://www.un.org/Depts/los/reference_ files/sta-
tus2002.pdf.

132. Exclusive Economic Zone of the United States of America, Proclamation No. 
5,030, 48 Fed. Reg. 10,605 (Mar. 10, 1983).

133. Territorial Sea of the United States of America, Proclamation No. 5928, 54 
Fed. Reg. 777 (Dec. 27, 1988).

134. Contiguous Zone of the United States, Proclamation No, 7219, 64 Fed. Reg. 
48,701 (Aug. 2, 1999).

it regards the treaty’s jurisdictional provisions as customary 
international law.

Domestic law also fragments marine regulation geograph-
ically. Under the federal Submerged Lands Act of 1953,135 
coastal states received title to the lands beneath coastal waters 
at least three miles out to sea.136 Title to the submerged lands 
gives states regulatory control over activities such as fish-
ing in the coastal waters above those lands,137 although this 
control is subject to the federal government’s regulation of 
“commerce, navigation, national defense, and international 
affairs . . . .”138 Thus, the first three miles of coastal waters 
are primarily the states’ to regulate, which fragments marine 
ecosystems not just at the three-mile line but also repeatedly 
along the coast where state borders extend out to sea. U.S. 
law ensures that multiple governments and agency bureau-
cracies, often with different and perhaps even competing 
regulatory priorities, will govern offshore waters.

In addition, both national and state policies regarding 
ocean resources divide marine jurisdiction among a myriad 
of regulatory programs instead of regulating similar activi-
ties comprehensively under a single management regime. For 
example, offshore oil and gas exploration and drilling rou-
tinely triggers oversight and review by a variety of state and 
federal agencies. States have authority under the Submerged 
Lands Act to license the oil and gas extraction within three 
miles of shore. More than three miles out to sea, however, the 
intricate provisions of the federal Outer Continental Shelf 
Lands Act (“OCSLA”)139 apply, implemented since 2010 by 
the Bureau of Ocean Energy Management.140 However, if 
exploration or drilling in federal waters will affect the waters 
of the state’s three-mile coastal zone and the state has com-
plied with the federal Coastal Zone Management Act,141 
the state must agree that the exploration and drilling are 
consistent with its coastal zone management plan before 
such activities can proceed.142 In either location, if offshore 
drilling platforms might interfere with navigation, or if the 
exploration and drilling involves the discharge of dredged or 
fill material, the Army Corps of Engineers must determine 
whether to permit the activity pursuant to the federal Riv-
ers and Harbors Act143 and the Clean Water Act.144 If the 
drilling facilities also discharge pollutants into the ocean, as 

135. 43 U.S.C. §§ 1301–1303, 1311–1315 (2012).
136. Id. § 1301(a)(2). States with historical claims to more ocean territory were also 

free to press those claims against the Federal Government. Id. §§ 1301(a)(2), 
1312.

137. Id. §§ 1311–1312.
138. Id. § 1314(a).
139. Id. §§ 1331-1356 (2012).
140. See id. §§ 1331(b), 1334 (giving authority to administer the OCSLA leas-

ing program to the Secretary of the Interior); 30 C.F.R. § 250.101 (2014) 
(delegating the Secretary’s OCSLA authority to the Minerals Management 
Service); 30 C.F.R. §  550.101 (2014) (delegating the Secretary’s OCSLA 
authority “to regulate oil, gas, and sulphur exploration, development, and 
production operations on the Outer Continental Shelf (OCS)” to the Bureau 
of Ocean Energy Management).

141. 16 U.S.C. §§ 1451–1465 (2012).
142. See id. § 1456(c)(3)(B).
143. 33 U.S.C. § 403 (2012) (prohibiting construction of obstructions in navigable 

waters without a permit from the Army Corps of Engineers).
144. See id. § 1344(a), (d) (requiring permits from the Army Corps of Engineers for 

discharges of dredged or fill material into navigable waters).
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through a sewage or wastewater discharge pipe, then the U.S. 
Environmental Protection Agency (or a delegated state) will 
also have authority to regulate the project under the Clean 
Water Act.145 Regulatory fragmentation regarding marine 
pollution is even more complex.146

Thus, current U.S. ocean law and policy also fragments 
regulation of the marine environment by subject matter. 
More specifically, U.S. law regulates ocean resources on 
a resource-by-resource and often on a species-by-species 
basis rather than on a comprehensive ecosystem or regional 
basis. For example, U.S. law regulates each type of marine 
resource or use under a separate regulatory regime: the 
OCSLA147 governs oil and gas exploration and development 
more than three miles out to sea; the Clean Water Act148 
and a plethora of other statutes149 govern water quality; the 
Coastal Zone Management Act150 encourages states to enact 
coastal zone management plans151; the Rivers and Harbors 
Act152 preserves navigability; the Magnuson-Stevens Fishery 
Conservation and Management Act153 regulates fisheries; the 
Marine Mammal Protection Act154 governs all marine mam-
mals; and the Endangered Species Act155 regulates endan-
gered species, including marine endangered species. Thus, 
resource-by-resource regulation—not comprehensive man-
agement—is the rule.

Complicating all of this fragmentation in ocean law are 
the lack of legal coordination among the United States’ 
marine regulatory programs and the lack of a legal hier-
archy of policy priorities for the United States’ oceans. 
Reviews of U.S. ocean law and policy have highlighted 
this lack of coordination repeatedly. For example, the 
Committee on the Evaluation, Design, and Monitoring of 
Marine Reserves and Protected Areas of the United States, 
part of the National Research Council, stated in its 2001 
review of U.S. marine ecosystems that “[s]hortcomings 
in marine resource management also derive from inad-
equate coordination among agencies charged with these 
responsibilities.”156 More generally, it noted that “[f ]rustra-
tion arises when conventional approaches fragment man-
agement into a myriad of regulations from multiple state 
and federal agencies, each addressing only one component 
of the problem.”157 The Pew Oceans Commission was even 
blunter in 2003, concluding that

Not a system at all, U.S. ocean policy is a hodgepodge of 
individual laws that has grown by accretion over the years, 

145. Id. §§ 1251(d), 1311(a), 1342(a), 1344(b) (2012).
146. Robin Kundis Craig, Taking the Long View of Ocean Ecosystems: Historical Sci-

ence, Marine Restoration, and the Oceans Act of 2000, 29 Ecology L.Q. 649, 
663–65 (2002).

147. 43 U.S.C. §§ 1331–1356 (2012).
148. 33 U.S.C. §§ 1251–1387 (2012).
149. Craig, supra note 146, at 663–65.
150. 16 U.S.C. §§ 1451–1465 (2012).
151. Id. § 1455.
152. 33 U.S.C. §§ 401–418 (2012).
153. 16 U.S.C. §§ 1801–1883 (2012).
154. Id. §§ 1361–1421h (2012).
155. Id. §§ 1531–1544 (2012).
156. Nat’l Res. Council, Marine Protected Areas: Tools for Sustaining 

Ocean Ecosystems 175 (2001).
157. Id.

often in response to crisis. More than 140 federal laws per-
tain to the oceans and coasts. Collectively, these statutes 
involve at least six departments of the federal government 
and dozens of federal agencies in the day-to-day manage-
ment of our ocean and coastal resources.158

As noted, both it and the U.S. Commission on Ocean 
Policy recommended increased use of marine spatial 
planning to alleviate many of these shortcomings in U.S. 
ocean management.

B. The Oceans Act of 2000 and the U.S. Commission 
on Ocean Policy

The National Ocean Council’s April 2013 Final Ocean 
Implementation Plan is the culmination of fourteen years of 
federal government attempts to address the legal and man-
agement deficiencies discussed above in part by expanding 
marine protected areas (“MPA”) and initiating marine spatial 
planning in the United States. In May 2000, for example, 
President Clinton sought to restore ocean ecosystems through 
his MPA Executive Order, creating a program to “enhance 
the conservation of our Nation’s natural and cultural marine 
heritage and the ecologically and economically sustainable 
use of the marine environment for future generations.”159 
The Bush Administration adopted this executive order and 
began selecting a national MPA Advisory Committee in 
summer 2001.160 Soon thereafter, the National Oceanic and 
Atmospheric Administration established its National MPA 
web site,161 which supplies numerous references regarding 
MPAs162 and established an inventory of existing MPAs in 
the United States.163 In the wake of the September 11, 2001, 
terrorist attacks, however, progress in implementing the MPA 
Executive Order slowed, and the MPA Advisory Committee 
was not appointed until January 3, 2003.

Nevertheless, Congress took a more substantial step 
toward comprehensive planning for the oceans in August 
2000, when it enacted the Oceans Act of 2000.164 This stat-
ute acknowledges the need for a more integrated and com-
prehensive policy for managing the seas under U.S. control. 
The Act, which became effective in January 2001,165 required 
the President to appoint a Commission on Ocean Policy 
to review existing laws and make recommendations for 
improvements.166 President George W. Bush appointed the 

158. 2003 Pew Oceans Report, supra note 9, at 14.
159. Executive Order No. 13158, 65 Fed. Reg. 34,909 (May 26, 2000).
160. National Marine Protected Areas Center: MPA Federal Advisory Committee His-

tory, NOAA, http://marineprotectedareas.noaa.gov/fac/history/ (last updated 
Feb. 28, 2014); see also Nominations for Federal Advisory Committee on Ma-
rine Protected Areas, 66 Fed. Reg. 42,204 (Aug. 10, 2001).

161. National Marine Protected Areas Center: About the National System of Marine 
Protected Areas, NOAA, http://marineprotectedareas.noaa.gov/nationalsystem/ 
(last updated June 28, 2013).

162. Marine Protected Areas Research Guide, NOAA, http://www.lib.noaa.gov/re-
searchtools/subjectguides/mpa_research_guide.html (last updated June 2012).

163. National Marine Protected Areas Center: The Marine Protected Areas Inventory, 
NOAA, http://marineprotectedareas.noaa.gov/dataanalysis/mpainventory/ 
(last updated Oct. 22, 2013).

164. Oceans Act of 2000, Pub. L. No. 106-256, 114 Stat. 644 (Aug. 7, 2000).
165. Id. § 7.
166. Id. § 4(a).
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Commission in June 2001167 and they first met in September 
2001.168

The Oceans Act charged the President with submitting “a 
statement of proposals to implement or respond to the Com-
mission’s recommendations for a coordinated, comprehen-
sive, and long-range national policy for the responsible use 
and stewardship of ocean and coastal resources for the ben-
efit of the United States”169 to Congress. Under the Ocean 
Act’s timing requirements, the Commission was supposed to 
present its final report to the President and Congress within 
eighteen months of its establishment—i.e., in early 2003.170 
The Commission missed this deadline, instead releasing its 
final—and very large—report in September 2004.

By statutory command, the Commission’s report had to 
focus on amending existing laws and regulations and improv-
ing coordination among federal agencies and between the 
state and federal governments. Specifically, the report had to 
review “the cumulative effect of Federal laws and regulations 
on United States ocean and coastal activities and resources,” 
examine “those laws and regulations for inconsistencies and 
contradictions that might adversely affect those ocean and 
coastal activities and resources,” “consider conflicts with 
State ocean and coastal management regimes,” and make 
“recommendations for resolving such inconsistencies to the 
extent practicable.”171 Nevertheless, although the Commis-
sion’s main task might thus have seemed to have been an 
efficiency review, its overall purpose was to “make recom-
mendations for a coordinated and comprehensive national 
ocean policy that will promote” eight substantive goals.172 
Pursuant to these goals, the resulting national ocean policy 
was supposed to promote “responsible stewardship, includ-
ing use, of fishery resources and other ocean and coastal 
resources;” “the protection of the marine environment and 
prevention of marine pollution;” and “the enhancement of 
marine-related commerce and transportation . . . and the 
engagement of the private sector in innovative approaches for 
sustainable use of living marine resources and responsible use 
of non-living marine resources.”173

When it finally appeared, the report of the U.S. Com-
mission on Ocean Policy articulated several principles for 
U.S. ocean policy improvements, many of which pointed 
toward marine spatial planning. For example, the Commis-
sion announced that “sustainability” was its first principle, 
meaning that “[o]cean policy should be designed to meet 
the needs of the present generation without compromising 
the ability of future generations to meet their needs.”174 The 
Commission also endorsed a stewardship approach, where 
“[t]he U.S. government holds ocean and coastal resources in 

167. Presidential Ocean Commission Panelists Named, Ascribe News, June 18, 
2001, available at 2001 WL 2887530, at *1.

168. U.S. Commission on Ocean Policy, Commission Meetings, U. N. Texas, http://
govinfo.library.unt.edu/oceancommission/meetings/welcome.html (last up-
dated Aug. 3, 2004).

169. Oceans Act of 2000 § 4(a).
170. Id. § 3(f )(1).
171. Id. § 3(f )(2)(C).
172. Id. § 2.
173. Id. § 2(2)–(4).
174. 2004 USCOP Report, supra note 5, at 6.

the public trust,”175 and ecosystem-based management, con-
cluding that “ocean and coastal resources should be managed 
to reflect the relationships among all ecosystem components, 
including humans and non-humans and the environments 
in which they live.”176 Like other federal public lands, ocean 
and coastal resources should be management for multiple-
use—“managed in a way that balances competing uses while 
preserving and protecting the overall integrity of the ocean 
and coastal environment.”177 Such multiple-use management 
should more specifically preserve marine biodiversity, rely 
on best available science, and engage in adaptive manage-
ment: “Ocean management programs should be designed to 
meet clear goals and provide new information to continually 
improve the scientific basis for future management.”178

Thus, while the Commission did not stress planning per 
se, its policy principles and recommendations clearly pointed 
toward a planning mandate, for many of the same reasons 
that Congress adopted planning for other federal lands. Sim-
ilarly, the Commission emphasized the need for increased 
coordination and centralization of ocean policy imple-
mentation, recognizing that only Congress could create an 
agency to be in charge but recommending a National Ocean 
Council and a President’s Council of Advisors on Ocean 
Policy179 in the interim.180 Similarly, although the Com-
mission concluded that ecosystem-based management was 
best implemented at the regional scale,181 it recommended 
federal coordination and leadership through the National 
Ocean Council.182 Finally, the Commission recommended 
that “Congress, working with the National Ocean Council 
(NOC) and regional ocean councils, should establish a bal-
anced, ecosystem-based offshore management regime that 
sets forth guiding principles for the coordination of offshore 
activities, including a policy that requires a reasonable por-
tion of the resource rent derived from such activities to be 
returned to the public.”183

As further evidence that the Commission’s recommen-
dations represented a move toward increased offshore plan-
ning, the Commission endorsed the increased use of MPAs. 
As it explained,

Marine protected areas are on type of management tool the 
federal government can employ for locations and resources 
in estuarine, nearshore, and offshore areas in need of pro-
tection. A broad umbrella term, marine protected areas are 
created for many different reasons, including conservation 
living marine resources and habitat, protecting endangered 
or threatened species, maintaining biological diversity, and 
preserving historically or culturally important resources. 

175. Id.
176. Id.
177. Id.
178. Id.
179. Id. at 77–81.
180. See id. at 98–106 (describing in more detail the need for more coordi-

nated management).
181. Id. at 86–87.
182. Id. at 86–96.
183. Id. at 103.
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These areas have also been recognized for their scientific, 
recreational, and educational values.184

Thus, the very creation of MPAs requires the governing entity 
to understand the purpose of the MPA and to be able to link 
the MPA to scientific data. Moreover, as the Commission 
detailed, MPA regulations can forbid or limit a variety of 
different activities, in different constellations, over different 
time periods.185 Effective deployment of MPAs, therefore, is 
itself a planning activity,186 and, as the Commission empha-
sized, “design and implementation of marine protected areas, 
like any other marine resources management measure, must 
be considered in the context of broader planning and the 
implementation of a coordinated regime.”187

The Commission most directly linked increase use of 
MPAs to improved fisheries management, which is already 
subject to limited planning requirements. However, as the 
Commission noted, “most [Regional Fishery Management 
Council] multispecies fishery management plans now focus 
only on species assemblages that are commercially important, 
or those taken by particular types of gear. Little attention is 
given to species that, while commercially insignificant, are 
still important to the functioning of an ecosystem.”188 MPAs 
could help capture these broader ecosystem interests, but 
fisheries management planning more generally must adopt a 
broader ecosystem focus.189

Thus, again, the Commission’s focus on ecosystem-based 
management for sustainability effectively moved ocean pol-
icy toward increased planning. In presidential implemen-
tation, these nudges toward planning have evolved into an 
explicit focus on marine spatial planning.

C. Marine Spatial Planning in the Obama 
Administration

Once the Commission submitted its report to Congress and 
the President, the Oceans Act specified that, “[w]ithin 90 
days after receiving and considering” the Commission’s final 
report and recommendations, “the President shall submit to 
Congress a statement of proposals to implement or respond to 
the Commission’s recommendations for a coordinated, com-
prehensive, and long-range national policy for the responsible 
use and stewardship of ocean and coastal resources for the 
benefit of the United States.”190

Despite this statutory language, however, presidential 
responses were slow in coming, and very little implementa-
tion occurred during the George W. Bush Administration. 
However, soon after taking office, President Barack Obama 
by memorandum created the Interagency Ocean Policy 

184. Id.
185. Id.
186. See id. at 104 (emphasizing the designing of MPAs to be effective).
187. Id.
188. Id. at 295.
189. Id. at 295–97.
190. Oceans Act of 2000, Pub. L. No. 106-256, § 4(a), 114 Stat. 644, 647 (Aug. 7, 

2000).

Task Force in June 2009.191 His directions to federal execu-
tive departments and agencies recognized the value of the 
nation’s oceans, declaring that

The oceans, our coasts, and the Great Lakes provide jobs, 
food, energy resources, ecological resources, recreation, and 
tourism opportunities, and play critical roles in our Nation’s 
transportation, economy, and trade, as well as the global 
mobility of our Armed Forces and the maintenance of inter-
national peace and security. We have a stewardship responsi-
bility to maintain healthy, resilient, and sustainable oceans, 
coasts, and Great Lakes resources for the benefit of this and 
future generations.192

Recognizing the variety of stressors impinging on the oceans, 
however, the memorandum concluded that “the United 
States needs to act within a unifying framework under a 
clear national policy” in order to protect its marine and Great 
Lakes resources, “including a comprehensive, ecosystem-
based framework for the longterm conservation and use of 
our resources.”193

Led by the Council on Environmental Quality, the Task 
Force consisted of representatives from the same government 
agencies and departments included in the Commission on 
Ocean Policy.194 However, President Obama stressed that the 
Task Force had different responsibilities. First, within ninety 
days of the memorandum, the Task Force was to develop 
(1) a National Oceans Policy; (2) a framework to coordinate 
“efforts to improve stewardship of the oceans, our coasts, 
and the Great Lakes”; and (3)  an implementation strategy, 
including prioritized objectives.195 Second, within 180 days 
of the memorandum,

the Task Force shall develop, with appropriate public input, 
a recommended framework for effective coastal and marine 
spatial planning. This framework should be a comprehensive, 
integrated, ecosystem-based approach that addresses conser-
vation, economic activity, user conflict, and sustainable use 
of ocean, coastal, and Great Lakes resources consistent with 
international law, including customary international law as 
reflected in the 1982 United Nations Convention on the 
Law of the Sea.196

Once it had completed these two assignments, the Task 
Force would dissolve.197

The Task Force released its final recommendations on July 
19, 2010.198 It recommended the following overall National 
Ocean Policy:

191. Memorandum from President Barack Obama to the Heads of Exec. Dep’ts 
and Agencies on National Policy for the Oceans, Our Coasts, and the Great 
Lakes (June 12, 2009), available at http://www.whitehouse.gov/sites/default/
files/page/files/2009ocean_mem_rel.pdf.

192. Id. at 1.
193. Id.
194. Id.
195. Id. at 2.
196. Id.
197. Id.
198. White House Council on Envtl. Quality, Final Recommendations of 

the Interagency Ocean Policy Task Force (July 19, 2010), available at 
http://www.whitehouse.gov/files/documents/OPTF_FinalRecs.pdf.
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Protect, maintain, and restore the health and biological 
diversity of ocean, coastal, and Great Lakes ecosystems 
and resources;

Improve the resiliency of ocean, coastal, and Great 
Lakes ecosystems, communities, and economies;

Bolster the conservation and sustainable uses of land in 
ways that will improve the health of ocean, coastal, and 
Great Lakes ecosystems;

Use the best available science and knowledge to inform 
decisions affecting the ocean, our coasts, and the Great 
Lakes, and enhance humanity’s capacity to understand, 
respond, and adapt to a changing global environment;

Support sustainable, safe, secure, and productive 
access to, and uses of, the ocean, our coasts, and the 
Great Lakes;

Respect and preserve our Nation’s maritime heritage, 
including our social, cultural, recreational, and histori-
cal values;

Exercise rights and jurisdiction and perform duties in 
accordance with applicable international law, including 
respect for and preservation of navigational rights and 
freedoms, which are essential for the global economy 
and international peace and security;

Increase scientific understanding of ocean, coastal, and 
Great Lakes ecosystems as part of the global intercon-
nected systems of air, land, ice, and water, including 
their relationships to humans and their activities;

Improve our understanding and awareness of chang-
ing environmental conditions, trends, and their causes, 
and of human activities taking place in ocean, coastal, 
and Great Lakes waters; and

Foster a public understanding of the value of the ocean, 
our coasts, and the Great Lakes to build a foundation 
for improved stewardship.199

In addition, the Task Force identified nine priority objec-
tives for the United States in implementing the National 
Ocean Policy.200 Most relevant for this Article, the first two 
of these priority objectives were to “[a]dopt ecosystem-based 
management as a foundational principle for the comprehen-
sive management of the ocean, our coasts, and the Great 
Lakes” and to “[i]mplement comprehensive, integrated, eco-
system-based coastal and marine spatial planning and man-
agement in the United States.”201

The Task Force also recommended structural changes to 
the organization of the federal government regarding the 
National Ocean Policy and with respect to the federal gov-
ernment’s coordination with state, tribal, and local govern-
ments. Specifically, it recommended the establishment of a 
National Ocean Council, composed of the heads of various 

199. Id. at 3, 14–18 (laying out the National Ocean Policy in greater detail).
200. Id. at 6.
201. Id.; see also id. at 28 (repeating the list).

federal departments and agencies and other officers of the 
United States, which would have “overall responsibility for 
implementation of the National Policy, including coastal and 
marine spatial planning.”202 Various other committees and 
advisory panels would support the Council’s mission.203

Nevertheless, it is fair to say that marine spatial planning 
was a significant focus of the Task Force, which devoted 
the entire large fourth section of its report to this subject.204 
The Task Force defined coastal and marine spatial planning 
(“CMSP”) to be “a comprehensive, adaptive, integrated, 
ecosystem-based, and transparent spatial planning process, 
based on sound science, for analyzing current and anticipated 
uses of ocean, coastal, and Great Lakes areas.”205 The imme-
diate goals for CMSP are to reduce conflicts between uses 
and better protect the environment by considering the envi-
ronment’s needs as well as the need of humans.206 However, 
the Task Force also argued that CMSP should and would 
advance seven larger national goals for offshore resources: 
(1)  “[s]upport[ing] sustainable, safe, secure, efficient, and 
productive uses of the ocean, our coasts, and the Great 
Lakes”; (2)  “[p]rotect[ing], maintain[ing], and restor[ing] 
the Nation’s ocean, coastal, and Great Lakes resources and 
ensur[ing] resilient ecosystems and their ability to provide 
sustained delivery of ecosystem services”; (3)  “[p]rovid[ing] 
for and maintain[ing] public access to the ocean, coasts, and 
Great Lakes”; (4)  “[p]romot[ing] compatibility among uses 
and reduc[ing] user conflicts and environmental impacts”; 
(5)  “[i]mprov[ing] the rigor, coherence, and consistency of 
decision-making and regulatory processes”; (6) “[i]ncreas[ing] 
certainty and predictability in planning for and implement-
ing new investments for ocean, coastal, and Great Lakes 
uses”; and (7) “[e]nhanc[ing] interagency, intergovernmental, 
and international communication and collaboration.”207

Moreover, CMSP would substantially advance the Task 
Force’s primary recommendation that the United States 
pursue ecosystem-based management, which “embodies a 
fundamental shift in how the United States manages these 
resources . . . .”208 More specifically,

Embedding ecosystem-based management, grounded in 
science, as an overarching principle would be a fundamen-
tal shift in the traditional way the Federal Government 

202. Id. at 20.
203. Id. at 23–27.
204. Id. at 41–76.
205. Id. at 41.
206. More specifically, the Task Force detailed that multiple existing uses (e.g., 

commercial fishing, recreational fishing and boating, subsistence uses, marine 
transportation, sand and gravel mining, and oil and gas operations) and emerg-
ing uses (e.g., off-shore renewable energy and aquaculture) would be managed 
in a manner that reduces conflict, enhances compatibility among uses and with 
sustain ecosystem functions and services, provides for public access, and in-
creases certainty and predictability for economic investments. Id. at 48.

207. Id. at 7; see also id. at 48 (repeating these goals).
208. Id. at 29; see also id. at 48 (“CMSP would use an ecosystem-based management 

approach that addresses cumulative effects to ensure the protection, integrity, 
maintenance, resilience, and restoration of ocean, coastal, and Great Lakes eco-
systems, while promoting multiple sustainable uses.”). Notably, in response 
to comments on the draft report, the Task Force emphasized that ecosystem-
based management “is critical to how we govern and manage our ocean, coasts, 
and Great Lakes and should remain as one of the nine priority objectives.” Id. 
at C-III.
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approaches management of the ocean, our coasts, and the 
Great Lakes. It would provide the opportunity to ensure 
proactive and holistic approaches to better manage the use 
and conservation of these valuable resources.209

In turn, “[c]oastal and marine spatial planning (CMSP) that 
fully incorporates the principles of ecosystem-based manage-
ment will provide a means to objectively and transparently 
guide and balance allocation decisions for the use of ocean, 
coastal, and Great Lakes waters and resources.”210 CMSP 
would also incorporate a precautionary approach211 and 
“would be adaptive and flexible to accommodate changing 
environmental conditions and impacts . . . .”212 “Without such 
an improved approach,” the Task Force concluded, “we risk 
an increase in user conflicts, continued planning and regula-
tory inefficiencies with their associated costs and delays, and 
the potential loss of critical economic, ecosystem, social, and 
cultural services for present and future generations.”213

The Task Force envisioned a regional approach to CMSP 
based primarily on scientific distinctions among large marine 
ecosystems.214 Applied to the United States, this approach 
resulted in nine regional planning units: Northeast, Mid-
Atlantic, South Atlantic, Gulf Coast, West Coast, Great 
Lakes, Alaska, the Pacific Islands, and the Caribbean.215 
Within each region, CMSP would apply from the shore and 
throughout the U.S. EEZ but generally not to private prop-
erty, including privately owned submerged lands.216

As a result, membership in each regional planning body 
was to include relevant federal, state, and tribal officials,217 
because the Task Force was relying on existing legal authority 
and did not rely on Congress having to enact new statutes in 
order for the nation to begin using CMSP.218 These regional 
bodies would then identify regional objectives and goals, 
incorporate existing efforts to better govern the oceans, and 
prepare a CMS Plan with scientific and public input.219 The 
National Ocean Council would approve the final regional 
CMS Plan if it was consistent with the National Ocean 
Policy, national CMSP objectives, and international law.220 
Financial support for the regional CMSP process would be, 
according to the Task Force, a high funding priority.221

On the same day that the Task Force released its report, 
President Obama issued his Ocean Stewardship Executive 
Order, announcing a National Ocean Policy.222 The order 
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210. Id. at 33.
211. Id. at 49. “Application of a precautionary approach . . . is consistent with and 

essential for improved stewardship.” Id. at C-III.
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213. Id. at 42.
214. Id. at 51.
215. Id.
216. Id. at 49–50.
217. Id. at 6.
218. Id. at 62–63, 65–66. However, “as part of the strategic action plan, the [Na-

tional Ocean Council] would oversee efforts to identify gaps and conflicts in 
Federal authorities and recommend potential steps to reconcile them.” Id. at 
71.

219. Id. at 55–58.
220. Id. at 6.
221. Id. at 75.
222. See generally Executive Order No. 13,547, Stewardship of the Ocean, Our 

Coasts, and the Great Lakes, 75 Fed. Reg. 43,023 (July 19, 2010), available at 

recognizes the pervasive importance of the oceans, rang-
ing from basics such as jobs, food, and energy to trans-
portation and national security.223 It then sets out ten 
goals for protecting U.S. ocean ecosystems, including to 
“protect, maintain, and restore the health and biological 
diversity of ocean, coastal, and Great Lakes ecosystems 
and resources”; “improve the resiliency of ocean, coastal, 
and Great Lakes ecosystems, communities, and econo-
mies;” and “improve our understanding and awareness 
of changing environmental conditions, trends, and their 
causes, and of human activities taking place in ocean, 
coastal, and Great Lakes waters . . . . ”224

To implement the new National Ocean Policy, the Order 
creates the National Ocean Council, made up of represen-
tatives from a wide variety of federal agencies and depart-
ments.225 Most relevant here, the National Ocean Council 
and all federal agencies charged with approving and imple-
menting marine spatial planning in U.S. waters, and its plans 
are binding on all federal agencies to the extent allowed by 
current statutes.226 The Order defines “coastal and marine 
spatial planning” very similarly to the Task Force’s defini-
tion, to mean

a comprehensive, adaptive, integrated, ecosystem-based, 
and transparent spatial planning process, based on sound 
science, for analyzing current and anticipated uses of ocean, 
coastal, and Great Lakes areas. Coastal and marine spatial 
planning identifies areas most suitable for various types or 
classes of activities in order to reduce conflicts among uses, 
reduce environmental impacts, facilitate compatible uses, 
and preserve critical ecosystem services to meet economic, 
environmental, security, and social objectives.227

As the Task Force recommended, moreover, the National 
Ocean Council is pursuing marine spatial planning for the 
United States through a regional approach,228 and it is incor-
porating the Task Force’s final recommendations, which 
were referenced in the Executive Order.229

Thus, as was true for BLM and U.S. Forest Service lands, 
the United States manages millions of acres of offshore lands 
and waters through multiple, outdated statutes that do not 
necessarily reflect contemporary values, especially regarding 
biodiversity protection. Moreover, the fragmented statutory 
regimes foster conflicts among users, such as commercial 
shipping lanes off Massachusetts that passed through endan-
gered North Atlantic right whale critical habitat.230 While 
some of these particular problems can be resolved through 

http://www.whitehouse.gov/files/documents/2010stewardship-eo.pdf.
223. Id. § 1.
224. Id. § 2.
225. Id. § 4(a).
226. Id. § 6(a)(ii).
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229. See id. § 1 (adopting the Task Force’s recommendations “except as other-

wise provided”).
230. Allison Winter, NOAA Shifts Massachusetts Shipping Lanes to Aid 

Right Whales, N.Y. Times (May 29, 2009), http://www.nytimes.com/
gwire/2009/05/29/29greenwire-noaa-shifts-mass-shipping-lanes-to-aid-
right-w-72911.html (discussing the conflict and the needs to shift the ship-
ping lanes).
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negotiation, no single entity has authority over the many uses 
of the ocean, nor does the United States have an overall list-
ing of its marine priorities. As with BLM and U.S. Forest 
Service lands, moreover (see Table 1), the repeatedly recom-
mended solution has been marine spatial planning. As Part V 
will discuss in more detail, however, neither Congress nor the 
President has yet to embrace the level of comprehensive, pri-
oritized marine spatial planning that has been recommended, 
nor has Congress (yet) chosen to invest a single entity with 
final authority over ocean activities or to enunciate national 
priorities for the oceans.

V. Contemporary Marine Spatial Planning 
in the United States

A. The National Ocean Council’s Draft National 
Ocean Policy Implementation Plan (2012)

The new National Ocean Council released its Draft Imple-
mentation Plan in early 2012 for public comment.231 Nota-
bly, from the beginning, marine spatial planning was of 
reduced importance, as the National Ocean Council identi-
fied its four themes to be the following: “(1) adopt ecosys-
tem-based management; (2) obtain, use, and share the best 
science and data; (3) promote efficiency and collaboration; 
and (4) strengthen regional efforts.”232 Like the Task Force, 
the National Ocean Council viewed ecosystem-based man-
agement—“an integrated approach to resource management 

231. Nat’l Ocean Council, Draft National Ocean Policy Implementation 
Plan (2012), available at http://www.whitehouse.gov/sites/default/files/mi-
crosites/ceq/national_ocean_policy_draft_implementation_plan_01-12-12.
pdf.

232. Id. at 2.

that considers the entire ecosystem, including humans”—to 
be a “major shift in how the Nation considers human uses of 
ecosystems, moving away from a sector-by-sector approach 
toward a more integrative way of doing business.”233 Instead 
of then emphasizing marine spatial planning as the means 
to implement ecosystem-based management, however, the 
National Ocean Council emphasized instead the need for 
high-quality science, efficiency and collaboration, and the 
regional efforts to address coastal and ocean resources that 
were already in place.234 Marine spatial planning shifted 
from being the second of nine priority objectives under the 
Task Force to being the ninth of nine priority objectives.235

Nevertheless, the National Ocean Council recognized, 
like the Task Force, that “CMSP is an important tool for 
implementing [ecosystem-based management].”236 As a 

233. Id. More expansively, the National Ocean Council defined ecosystem-based 
management as the following:

an integrated approach to management, including resource manage-
ment, that considers the entire ecosystem, including humans, and 
elements that integral to ecosystem functioning. Informed by both 
natural and social science, EBM is intended to conserve and restore 
our natural and cultural heritage by sustaining diverse, productive, 
resilient ecosystems and the services they provide, thereby promoting 
the long-term health, security, and well-being of our Nation.

 Id. at 10.
234. Id. at 3–4.
235. Id. at 8.
236. Id. at 4. More specifically,

our uses of the ocean are expanding, and it is becoming increasing-
ly challenging to effectively coordinate sometimes competing uses 
through traditional management approaches that historically were 
designed to manage single activities and sectors independent of other 
objectives. Today there is a need to consider human uses through a 
broader lens that more accurately reflects the connectivity and diver-
sity of marine resources. To that end, an ecosystem-based approach 
to management is required, and an effective way to advance such an 
approach is through CMSP.

 Id. at 85.

Table 1: Motivations for Planning: BLM Lands, National Forests, and the Oceans

BLM LANDS NATIONAL FORESTS EEZ and 
CONTINENTAL SHELF

Collective Size 245 million acres of surface lands, 
plus >800 million acres subsurface 
mineral estates

Almost 193 million acres in 296 units 3.4 million square nautical miles of 
ocean; 1.7 billion acres of federal 
Outer Continental Shelf

Laws in Place 
before Planning 
Reform

>3000 7 Several thousand, state and federal; 
11 of 15 federal cabinet-level depart-
ments plus 4 independent federal 
agencies plus agencies and munici-
palities in 31 states.

Reasons for 
Planning Reform

Neglected public lands and outdated 
laws that favored disposal, combined 
with increasing public demands on 
the federal public lands for a variety 
of purposes.

Statutes were being interpreted 
to limit timber harvesting in the 
National Forests, combined with a 
new policy to put National Forests 
to multiple uses.

Use conflicts resulting from frag-
mented governance, in combination 
with a new emphasis on ecosystem 
and biodiversity protection.

Basis of Planning 
after Reform

Multiple-use sustained-yield man-
agement, with planning based on 
the BLM’s inventory and nine statu-
tory criteria.

Allow greater timber harvest 
through modernized procedures, 
but also allow for varying resource 
management while protecting eco-
logical values. One agency—the U.S. 
Forest Service—was put in charge 
of planning.

[Regional, comprehensive, ecosys-
tem-based planning for multiple uses, 
including ecosystem protection, with 
overall goals of improving resilience, 
using the oceans sustainably, and 
adapting to climate change.]
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result, the Draft Implementation Plan “includes preliminary 
national objectives and actions for CMSP,” with additional 
guidelines and implementation information to be developed 
further in a later handbook.237

Moreover, the Draft Implementation Plan envisioned that 
marine spatial planning would occur in the United States, 
on the same regional basis that the Task Force proposed.238 
Thus, while “[e]ach of the nine planning regions may decide 
whether one coastal and marine spatial plan (CMS Plan) 
for the whole region can meet the regional objectives for 
the process, or whether a sub-regional approach may better 
suit regional needs,” the National Ocean Council “will work 
with the States and Federally recognized Tribes, including 
Alaska Native Villages, to create nine regional planning bod-
ies . . . .”239 Moreover, the Draft Implementation Plan itself 
provided the CMSP framework.240

First, the Draft Implementation Plan articulated two 
National Objectives for marine spatial planning. The first 
National Objective is to “[p]reserve and enhance oppor-
tunities for sustainable ocean use through the promotion 
of regulatory efficiency, consistency, and transparency, as 
well as improved coordination across Federal agencies.”241 
The second National Objective is to “[r]educe cumulative 
impacts on environmentally sensitive resources and habi-
tats in ocean, coastal, and Great Lakes waters.”242 Under 
this objective, “[r]egional CMSP should strive to improve 
our ability to characterize the past, present, and, if possible, 
potential future conditions of an ecosystem spatially—before 
any particular new activity is implemented.”243

Second, the National Ocean Council identified five 
specific actions to be undertaken to begin implementing 
regional CMSP. First, the National Ocean Council itself 
would distribute, by late 2012 or early 2013, its Handbook 
for Regional Coastal and Marine Spatial Planning.244 Second, 
the National Ocean Council and its federal regional co-
leads would convene regional CMSP workshops and engage 
in CMSP exercises.245 Indeed, by the time it published its 
Draft Implementation Plan, the National Ocean Council 
had already held a National CMSP Workshop in June 2011, 
and it planned to hold four regional CMSP workshops and 
exercises in 2013, followed by the remaining five in 2014.246 
Third, by 2015, the National Ocean Council and the rel-
evant federal agencies would incorporate all of the relevant, 
non-confidential, and non-classified federal data regarding 
the oceans into a clearinghouse web site, the National Infor-
mation Management System and Data Portal (ocean.data.
gov).247 Fourth, the nine regional planning bodies would be 
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238. Id. at 86.
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246. Id. at 89–90.
247. Id. at 90.

created—four in 2013 and the other five by 2015.248 Finally, 
“[w]ithin 3 to 5 years of their establishment, nine regional 
planning bodies (i.e., one per region) will have developed 
Council-certified regional CMS Plans for the sustainable use 
and long-term protection of the ocean, our coasts, and the 
Great Lakes.”249

Thus, in its Draft Implementation Plan, the National 
Ocean Council viewed marine spatial planning as a longer-
term action that, perhaps logically, had to follow from the 
development of better science and better inter- and intra-gov-
ernmental coordination. Nevertheless, it also envisioned that 
nationally-approved regional marine spatial plans, consistent 
with the National Ocean Policy would be in place through-
out the United States’ oceans comfortably before 2020, 
providing a coherent management scheme for the nation’s 
marine resources and environments.

B. The National Ocean Council’s Final National 
Ocean Policy Implementation Plan (2013)

By the time the National Ocean Council released its final 
National Ocean Policy Implementation Plan in April 2013,250 
it had backpedaled almost completely from federally driven 
marine spatial planning (see Table 2). National priority 
objectives disappeared from the document, and the Coun-
cil instead gave emphasis to the ocean’s economic impor-
tance251 and its role in national security.252 Moreover, instead 
of promoting a bold new vision for ocean management, the 
National Ocean Council’s Final Implementation Plan most 
prominently emphasizes how little the Council was chang-
ing and how much control remained in the hands of regional 
partnerships, states, tribes, and local governments. For exam-
ple, at the very beginning of the Final Implementation Plan, 
the Council emphasizes that

The Policy does not create any new regulations, supersede 
current regulations, or modify any agency’s established mis-
sion, jurisdiction, or authority. Rather, it helps coordinate 
the implementation of existing regulations and authorities 
by all Federal agencies in the interest of more efficient deci-
sion-making. The Policy does not redirect congressionally-
appropriated funds, or direct agencies to divert funds from 
existing programs. Instead, it improves interagency collabo-
ration and prioritization to help focus limited resources and 
use taxpayer dollars more efficiently.253

Moreover, while ecosystem-based management remains a 
prominent goal,254 the National Ocean Council re-character-
ized such management from being a necessary and substantial 
change in the nation’s management of its marine resources to 
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(2013), available at http://www.whitehouse.gov//sites/default/files/national_
ocean_policy_implementation_plan.pdf.
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being “a common-sense, science-based approach to achieve 
[substantial] benefits though resource management that con-
siders entire ecosystems. The goal of ecosystem-based man-
agement supported by this Plan is to maintain a healthy, 
productive, and resilient ocean that can continue to provide 
the benefits and resources humans want and need.”255

Marine spatial planning, however, was renamed “marine 
planning” and subsumed within the Final Implementation 
Plan’s section entitled “Local Choices.”256 Moreover, such 
planning became entirely voluntary at the regional, state, 
tribal, and local levels, with the National Ocean Council 
strenuously emphasizing local needs and priorities. Thus, 
the Council acknowledged, “[p]riorities . . . vary across 
regions, as do the ways in which different regional actors 
choose to address them,” and the regions “also have differ-
ent priorities for environmental protection and the use of 
ocean resources.”257

As a result of the increased emphasis on local control over 
ocean resources, the National Ocean Council emphasized 
the federal government’s role in providing information and 
implementing pilot projects that would “support tribal, State, 
local, and regional activities”258 and in improving and coor-
dinating communication among governments within volun-
tary partnerships.259 Marine planning, too, became a way to 
support local choices:

Marine planning is a science-based tool that regions can 
use to address specific ocean management challenges and 
advance their economic development and conservation 
objectives. Marine planning will support regional actions 
and decision-making and address regionally determined pri-
orities, based on the needs, interests, and capacity of a given 
region. Just as Federal agencies work with States, tribes, local 
governments, and users of forests and grasslands, among 
other areas, marine planning will provide a more coordi-
nated and responsive Federal presence and the opportunity 
for all coastal and ocean interests in a region to share infor-
mation and coordinate activities.260

Despite this nod to terrestrial planning on public lands, 
marine planning will be something quite different.

First, participation in marine spatial planning is now 
largely voluntary. Thus, “[s]tates, tribes, and Regional Fishery 
Management Councils may choose to participate on regional 
planning bodies,” but such “participation on regional plan-
ning bodies is voluntary.”261 Moreover, if all the states in 
a given region choose not to participate, no regional plan-
ning body will be established.262 Instead, the relevant federal 
agencies will work on collecting, organizing, and supplying 
information for ocean management, plus “address[ing] . . . 
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ocean management issues associated with marine planning 
as described in the Executive Order.”263

Second, what marine spatial planning occurs will no lon-
ger reflect overall federal objectives and goals for the nation, 
but rather the intensely local priorities of the various coastal 
regions in the United States. For example, “[t]he scope, scale, 
and content of marine planning will be defined by the regions 
themselves, to solve problems that regions care about in ways 
that reflect their unique interests, capacity to participate, and 
ways of doing business.”264 More expansively,

Marine plans produced by regional planning bodies can 
provide information about specific issues, resources, or 
areas of interest to better inform existing management mea-
sures. Or, they can describe future desired conditions and 
provide information and guidance that supports regional 
action moving forward. Each region has flexibility to build 
the elements of its plans over time in response to what the 
region wants to accomplish, the resources available to do 
the work, and the time it will take to learn what works best 
in that region.265

Indeed, the National Ocean Council suggested six different 
focuses that regional planning bodies might incorporate into 
their (voluntary) plans.266

Third, whatever marine spatial plans are created will have 
no independent legal force. While this fact is not a change 
from the Draft Implementation Plan, the National Ocean 
Council underscored the non-regulatory status of any marine 
plans resulting from the regional processes:

Regional planning bodies are not regulatory bodies and 
have no independent legal authority to regulate or otherwise 
direct Federal, State, tribal, or local government actions. 
All activities will continue to be regulated under existing 
authorities. For example, commercial and recreational fish-
ing will continue to be managed exclusively by the relevant 
State and Federal fisheries managers and Regional Fisheries 
Management Councils or Commissions.267

The impetus for anyone, therefore, to engage in marine spa-
tial planning seems considerably reduced in the wake of the 
Final Implementation Plan.

The Final Implementation Plan also less prominently pro-
claims individual steps and expected milestones for marine 
spatial planning than the Draft Implementation Plan did. 
Indeed, in the Plan itself, the National Ocean Council states 
only that, “[a]s its initial action, the National Ocean Council 
will provide additional guidance to support marine planning 
in the regions that choose to move forward through regional 
planning bodies . . . .”268
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Nevertheless, the Final Implementation Plan’s separate 
Appendix269 provides some additional detail, although clearly 
not with the same expectation of comprehensive marine spa-
tial planning by 2020. Thus, for example, in 2013, federal 
agencies will “[d]evelop criteria for identifying priority geo-
graphic areas for pilot implementation of ecosystem-based 
management,” then use that information to identify three 
pilot projects, but the National Ocean Council does not 
expect the results or a best practices manual to be avail-
able until 2017.270 With regard to supporting marine plan-
ning more specifically, the National Ocean Council’s goals 
for 2013 are (1)  to “[p]rovide guidance and information 
to Federal, State, and tribal Regional Planning Body co-
leads,” members, stakeholders, and the general public; 
(2) to “[a]ssist regional, State, and tribal partners who want 
to hold marine planning workshops;” (3)  to have federal 
agencies participate on and work with the regional planning 
bodies that are established to determine what initial steps 
are needed; and (4)  in other regions, to have federal agen-
cies collaborate to identify priority science, information, and 
ocean management issues.271 By 2016, federal agencies sup-
porting the National Ocean Council are supposed to “[d]
evelop and provide decision-support tools and information 
services to meet the needs of Federal, State, tribal, regional, 
and local ocean, coastal, and Great Lakes resource manag-
ers, policymakers, and stakeholders,” while in hopes that, by 
2017, those regional planning bodies who choose to exist and 
who choose to engage in marine planning will have devel-
oped their marine plans.272

C. Implementation of the Final Implementation Plan

The National Ocean Council published its Marine Planning 
Handbook in July 2013.273 The Handbook’s purpose “is to 
provide information and guidance to regions that choose to 
establish regional planning bodies and develop marine plans. 

269. Nat’l Ocean Council, National Ocean Policy Implementation Plan 
Appendix (2013), available at http://www.whitehouse.gov//sites/default/files/
national_ocean_policy_ip_appendix.pdf.
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273. Nat’l Ocean Council, Marine Planning Handbook (2013), available at 

http://www.whitehouse.gov//sites/default/files/final_marine_planning_hand-
book.pdf.

State, tribal, and Fishery Management Council participation 
on regional planning bodies is voluntary.”274 According to the 
Handbook, “[m]arine planning is a science- and information-
based tool that can help advance local and regional interests, 
such as management challenges associated with multiple uses 
of the ocean, economic and energy development priorities, 
and conservation objectives.”275 The Handbook also empha-
sizes the flexibility of marine planning, noting that “[t]he 
scope, scale, and content of marine plans are defined by the 
regions themselves, to solve problems that regions care about 
in ways that reflect their unique interests, capacity to par-
ticipate, and ways of doing business.”276 Nonetheless, it also 
provides regional planning bodies with a list of elements that 
every marine plan should include, such as “[g]oals and objec-
tives that the region wants to accomplish through its marine 
plan” and a regional assessment that maps and describes both 
the marine environment and the human activities covered by 
the plan.277 The Handbook also provides regional planning 
bodies with steps to follow.278

Finally, as a potential incentive to states and tribes to 
develop regional planning bodies and marine plans, the 
Handbook outlines the process for federal concurrence. Spe-
cifically, the National Ocean Council will review and concur 
in the regional marine plan if the plan is consistent with the 
substantive and procedural standards in the Handbook.279 By 
concurring, the federal agencies that make up the National 
Ocean Council “agree that they will use the marine plan to 
inform and guide their actions in the region consistent with 
their existing missions and authorities.”280

The only one of the eight ocean management regions that 
does not yet have a regional planning body is the Alaska 
Region.281 Some of these regional planning bodies are rela-
tively new; for example, the Pacific Islands Regional Plan-
ning Body was established in April 2013.282 The Caribbean 
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282. Pac. Islands Regional Plan. Body, http://pacificislandsrpb.org (last visited 
Nov. 24, 2014).

Table 2: A Comparison of the Draft and Final Implementation Plans

DRAFT Implementation Plan FINAL Implementation Plan

Ecosystem-Based 
Management?

Ecosystem-based management required. Ecosystem-based management remains a prominent 
goal as a “common-sense” approach.

Priority of CMSP? CMSP is the ninth of nine priority objectives for the 
national ocean policy.

CMSP became “marine planning” and was relegated to 
“Local Choices.”

Will CMSP Occur? CMSP is required. The goals of CMSP are to
Protect and preserve sustainable uses of the oceans.
Reduce cumulative impacts on environmentally sensi-
tive resources and habitats.

Despite continued federal support, federal participa-
tion in regional marine planning bodies is not mandated, 
especially if the states do not participate, and the focus 
is local interests and priorities. All planning is voluntary, 
and it is unclear whether the federal government will 
unilaterally pursue CMSP in federal waters.
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Regional Ocean Partnership is also relatively new and 
describes itself as follows:

The Caribbean Regional Ocean Partnership (CROP) was 
created in May 2012 through a Memorandum of Under-
standing signed by the Governors of Puerto Rico and U.S. 
Virgin Islands. The CROP aims to establish mechanisms 
that will improve regional collaboration on ocean manage-
ment in order to reduce user conflicts, improve cohesive 
regional planning, and support healthy communities and 
ecosystems for present and future generations. A framework 
for an ecosystem-based management approach will address 
cumulative effects from anthropogenic activities to ensure 
the protection, integrity, maintenance, resilience, and res-
toration of ocean and Coastal Caribbean ecosystems, while 
promoting multiple uses.283

Like the Caribbean Region, the Northeast Regional Plan-
ning Body is also actively working toward a marine plan, 
largely through the Northeast Regional Council’s Ocean 
Planning Committee.284 Thus, marine planning is underway 
in the United States—albeit with a far more local focus than 
originally envisioned.

VI. Conclusion

As Part V makes clear, it is likely that at least some regions 
will engage in marine planning, and perhaps even marine 
spatial planning. Other regions, however, have other priori-
ties. For example, the Governors’ South Atlantic Alliance is 
engaged in planning, but the focus of that planning is post-
disaster development planning.285 It may be quite some time 
before this region engages in marine spatial planning of the 
type envisioned in President Obama’s Executive Order.

More importantly, however, marine planning at this stage 
has lost strong federal guidance. While states and tribes are 
certainly important partners in marine planning, 197 nau-
tical miles of the 200-mile EEZ are exclusively the federal 

283. CROP Goals and Objectives, Caribbean Regional Ocean Partnership, 
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26, 2014).

284. Ocean Planning, Ne. Regional Ocean Council, http://northeastoceancoun-
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285. Governors’ S. Atlantic Alliance, Meeting Summary: Long Term Re-
covery Planning Summit 1 (Dec. 2013), available at http://74.254.77.90/
wp-content/uploads/2013/12/Long-Term-Recovery-Summit-Summary.pdf.

government’s to manage—and these are not unused areas 
of the ocean. Established uses include fishing, shipping, 
offshore oil and gas development, national security enforce-
ment, national defense, and communications cables, among 
others. Important emerging uses of these federal waters and 
the Outer Continental Shelf include renewable energy devel-
opment, such as offshore wind farms and deepwater marine 
aquaculture, both of which use both water and, usually, con-
tinental shelf space (for anchoring). Federal concurrence in 
regional marine plans suggests that regional priorities for the 
oceans will dominate national priorities. This might mean 
that important national-level interests in the oceans, even the 
coastal oceans—particularly energy policy, national secu-
rity considerations, and national defense needs—may either 
lose out to, or simply end up disrupting, whatever regional 
marine plans emerge.

In some senses, regional marine planning reflects the 
same sort of diversity that Congress allowed among the dif-
ferent National Forests and varying BLM lands. Moreover, 
like their terrestrial counterparts, ocean regions do vary and 
hence require different management goals and techniques. 
It is not this Article’s purpose to insist that all areas of the 
ocean be subject to the same plan or even the exact same set 
of priorities.

What Congress has not done for the oceans, however, 
is establish basic priorities, parameters, boundaries, and 
authority in a single statute and agency, as it has done for 
both BLM and U.S. Forest Service lands through planning 
and other mandates. The regulatory fragmentation that Con-
gress became convinced was undermining the value of these 
terrestrial public lands has been allowed to remain in place 
offshore, with no guidance regarding how to resolve conflicts 
between agencies, uses, and statutory mandates. This is a 
failure of federal leadership in Congress, and U.S. offshore 
territories deserve a better governance structure that can 
be established through an evolution akin to what Congress 
enacted for their terrestrial counterparts.


